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FOREWORD 

by  Robert  M.  Ma  elver 

FOR  the  first  time,  in  this  country,  the  question  of  what  law 
can  and  cannot  do,  should  and  should  not  attempt  to  do, 
toward  the  reduction  or  abolition  of  intergroup  discrimina- 
tion has  become  a  matter  of  practical  importance.  The  reason 
is  that  in  this  country,  for  the  first  time,  a  substantial  move- 
ment of  public  opinion  has  developed  against  such  discrimina- 
tory attitudes.  We  shall  not  ask  why  this  movement  has  taken 
place.  The  fact  suffices  for  the  argument.  State  after  state, 
responsive  to  the  movement,  has  been  passing  laws  to  give  it 
further  impetus.  Law  adds  the  sanction  of  enforcement  to  a 
general  rule.  Law  is  meaningless,  or  rather  it  is  not  law,  unless 
it  has  the  power,  and  makes  some  kind  of  use  of  the  power,  to 
punish  the  violator  of  the  rule  it  enacts. 

What  is  the  impact  of  these  new  laws?  The  commissions 
entrusted  with  their  implementation  have  been  wary  of  bring- 
ing violators  before  the  courts.  They  have  preferred  on  the 
whole  to  use  methods  of  persuasion  and  education,  with  direct 
enforcement  as  a  reserve  power  to  back  their  authority.  How 
far  have  they  succeeded?  How  far  can  they  be  expected  to 
succeed?  In  this  book  Morroe  Berger  reviews  the  evidences 
with  clarity  and  cogency.  He  offers  a  valuable  conspectus  of 
the  judicial  and  legal  components  of  a  movement  that,  in  ways 
many  of  our  people  hardly  dream  of,  is  of  primary  significance 
for  the  well-being  of  this  country  and  for  its  place  in  world 
history. 

In  addition  he  addresses  himself  to  the  background  issue, 
the  relation  of  new  laws  to  old  traditions,  broadly  the  relation 
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of  laws  to  morals  and  to  social  attitudes.  A  good  deal  of  the 
resistance  to  antidiscrimination  laws  rests  its  case  on  assump- 
tions concerning  this  relationship.  Here  I  shall  add  a  few  words 
in  support  of  Mr.  Berger's  position. 

No  law  should  require  men  to  change  their  attitudes,  but 
most  laws  require  something  that  is  contrary  to  the  attitudes 
of  some  group  of  men,  whether  large  or  small.  No  law  should 
punish  men  for  their  beliefs  or  attempt  to  suppress  these  be- 
liefs, but  many  laws  are  necessary  or  desirable  that  require 
behavior  contrary  to  what  some  men  approve  or  believe  to  be 
the  right  course.  The  whole  sphere  of  opinion  must  be  held 
inviolate  by  law,  if  the  primary  condition  of  democracy  is  to 
be  fulfilled.  But  it  does  not  follow  that  the  behavior  prompted 
by  opinion  or  belief  should  not  be  regulated  for  the  public 
good.  The  distinction  is  elementary.  In  a  democracy  we  do 
not  punish  a  man  because  he  is  opposed  to  income  taxes,  or  to 
free  school  education,  or  to  vaccination,  or  to  minimum  wages, 
but  the  laws  of  a  democracy  insist  that  he  obey  the  laws  that 
make  provisions  for  these  things. 

On  the  same  principle  there  should  be  no  laws  against  ethnic 
or  racial  prejudice.  A  man  should  never  be  subject  to  legal 
penalties  because  he  is  anti  any  thing,  anti  any  group,  anti  any 
faith,  anti  any  form  of  government.  If  he  is  foolish  enough  to 
detest  any  people  as  such  or  to  think  he  belongs  to  the  master 
race,  and  if  we  cannot  teach  him  the  foolishness  of  his  folly, 
then  let  him  stew  in  it,  so  long  as  he  does  not  seek  to  injure  in 
overt  ways  those  against  whom  his  prejudice  is  directed.  We 
may  not  let  our  "righteousness"  interfere  with  the  liberty  of 
any  opinion,  for  that  is  the  beginning  of  the  road  to  totali- 
tarianism itself.  Righteous  indignation  can  be  the  most  insidious 
enemy  of  democracy. 

So  let  him  think  what  he  will,  and  if  besides  he  refuses  to 
associate  socially  with  the  groups  he  regards  as  his  inferiors, 
let  him  narrow  the  boundaries  of  his  world  and  make  his  folly 
the  limit  of  his  experience.  In  his  private  relationships  he  can 
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discriminate  as  he  pleases.  But  when  he  runs  a  factory  or  a 
hotel  it  is  different,  for  now  his  activity  is  invested  with  a 
public  interest.  In  his  business  he  cannot  treat  his  employees  as 
he  pleases.  He  cannot  pay  them  what  wages  he  pleases  or  work 
them  as  many  hours  as  he  pleases  or  under  what  conditions  he 
pleases.  The  same  considerations  of  public  welfare  can  prop- 
erly limit  his  right  to  discriminate  as  he  pleases  when  hiring 
his  employees,  to  reject  members  of  groups  against  which  he  is 
prejudiced,  if  he  rejects  them  not  on  grounds  of  qualification 
but  instead  to  gratify  his  bias.  Here  too  important  considera- 
tions of  public  welfare  are  involved — and  they  reach  up  to  the 
very  highest  interests  of  the  state,  for  precisely  this  kind  of 
discrimination,  especially  against  the  members  of  the  "colored" 
peoples,  is  a  major  factor  in  defeating  the  world  influence  and 
the  world  leadership  that  this  country  is  now  called  upon  to 
assume. 

If  we  clearly  understood  the  flagrant  evils,  domestic  and 
international,  that  antigroup  discrimination  inflicts  upon  us, 
we  would  no  longer  look  with  suspicion  on  the  new  laws  and 
the  new  court  decisions  that  seek  to  diminish  it.  It  is  in  a  way 
curious  that  people  who  support  a  considerable  amount  of 
moralistic  legislation  that  is  contrary  to  the  mores  and  a  direct 
violation  of  the  private  life  should  cry  out  against  this  equitable 
legislation  that  is  in  line  with  the  changing  mores,  violates  no 
one's  private  affairs,  and  does  no  more  than  assert  the  cause 
of  fair  play  and  fair  dealings  among  the  groups  that  together 
constitute  the  nation  to  which  we  owe  a  common  loyalty  and 
common  service. 
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INTRODUCTION 

"WHERE  assurance  of  good  conduct  in  .  .  .  fields  of  pub- 
lic concern  has  not  been  forthcoming  from  citizen  groups," 
observed  President  Truman's  Commission  on  Higher  Educa- 
tion in  1947,  "the  passage  of  laws  to  enforce  good  conduct  has 
been  the  corrective  method  of  a  democratic  society." 

But  can  the  passage  of  laws  really  enforce  good  conduct 
if  the  laws  are  not  popularly  supported — as,  in  fact,  has  often 
been  the  case  in  Western  society  and  in  the  United  States? 
Morris  R.  Cohen  once  made  a  remark  that  must  always  be 
considered  simultaneously  with  this  observation  of  the  Presi- 
dent's Commission.  "That  in  a  democracy  the  law  is  the  will 
of  the  people,"  he  said,  "is  a  statement  not  of  a  fact  but  of  an 
aspiration."  Laws  can  be  enacted  in  response  to  the  demands 
of  a  small  minority,  or  without  the  knowledge  of  the  majority; 
and  much  law  is  created  by  courts  and  administrative  agencies, 
not  merely  by  representative  legislatures. 

Americans  seem  to  want  laws  expressing  high  ideals,  but  they 
seem  also  to  want  the  convenience  of  ignoring  or  violating 
many  of  them  with  impunity.  Our  Federal  Constitution  and 
statutes  clearly  require  a  general  equality  of  treatment  for  all 
individuals,  but  our  conduct  just  as  clearly  denies  this  condi- 
tion to  many  millions,  citizens  and  noncitizens,  in  all  regions. 
In  recent  years,  Americans  have  shown  some  concern  over 
the  difference  between  the  broad  legal  standard  on  the  one 
hand  and  particular  legal  measures  and  discriminatory  prac- 
tices on  the  other.  This  interest  in  civil  rights  has  taken  an 
especially  legal  turn:  those  who  want  to  improve  group  rela- 
tions show  a  new  reliance  upon  law  as  a  means  of  social  con- 
trol. 

Such  reliance,  in  the  specific  forms  it  has  taken,  and  by  the 
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groups  which  manifest  it,  is  something  relatively  new  in  this 
country.  In  the  past,  two  notions  affecting  minority  groups 
have  been  dominant.fFirst,  it  has  been  held  that  each  man 
should  be  judged  as  an  individual,  that  he  should  be  limited 
by  nothing  except  his  own  capabilities  and  inclinations,  and 
by  the  restraints  that  apply  equally  to  all  of  us  regardless  of 
color,  religion,  or  national  origin.  At  the  same  time  we  have 
been  skeptical  of  government  in  most  realms,  believing  in  as 
few  governmental  restraints  as  possible^]^efore  the  first  of  these 
two  values  could  be  effectively  promoted  by  law,  it  was  neces- 
sary that  the  second  be  considerably  modified^ This  modifica- 
tion occurred  slowly  after  World  War  I  and  more  rapidly  dur- 
ing the  1930s.  When  the  conditions  of  continuous  crisis  and 
international  prominence  focused  the  attention  of  Americans 
upon  intergroup  relations,  the  nation  was  prepared  to  apply 
the  machinery  of  government  to  a  problem  that  was  felt  to 
be  one  affecting  the  whole  community,  not  merely  the  disad- 
vantaged groups  within  it.  Given  this  revived  interest  in  civil 
rights,  it  is  understandable  that  it  has  relied  upon  law  and  gov- 
ernment more  directly  and  profoundly  than  during  previous 
periods  of  similar  interest. 

Law,  we  have  learned,  can  work  both  ways.  It  can  sustain 
discrimination,  as  it  does  throughout  the  South  and  in  some 
states  in  the  North,  or  it  can  sustain  equal  rights,  as  it  has  been 
doing  more  and  more  in  the  last  decade  or  so.  Many  opponents 
of  laws  against  discrimination  argue  that  such  behavior,  based 
upon  private  attitudes  and  tastes,  cannot  be  altered  by  law. 
Yet  they  themselves  usually  support  laws  which  require  dis- 
crimination. To  accept  their  position  (and  that  of  many  well- 
meaning  persons  who  misunderstand  law)  would  be  to  say 
that  where  a  law  is  backed  by  the  community  it  is  unnecessary, 
and  where  a  law  is  opposed  by  the  community  it  is  futile.  This 
view,  implied  more  often  than  stated,  simply  ignores  the  real 
problem  of  the  effective  limits  of  legal  controls  in  specific 
situations.  Those  who  deny  the  efficacy  of  law  in  group  rela- 
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tions  must,  to  be  consistent,  favor  the  repeal  of  the  vast  net- 
work of  legislation  which  now  imposes  and  supports  discrimi- 
natory patterns  through  the  requirement  of  segregation.  If  all 
such  laws  in  the  South  were  to  be  immediately  removed,  no 
one,  of  course,  would  expect  that  there  would  be  free  relations 
between  Negroes  and  whites.  There  are,  after  all,  no  laws  re- 
quiring the  exclusion  of  Jews  from  many  places  which  effec- 
tively exclude  them,  and  Negroes  encounter  discrimination 
even  where  the  law  forbids  it.  But  the  elimination  of  discrimi- 
natory legislation  would  at  least  pull  out  another  of  the  props 
that  support  a  system  of  relations  which  violates  the  Federal 
Constitution  and  even  the  stated  values  of  the  violators  them- 
selves. 

The  opponents  of  group  equality  know  the  influence  of  law: 
they  use  it  to  defend  their  own  values  and  would  deny  its 
power  to  defend  opposite  values.  Despite  the  attempt  to  spread 
confusion  on  the  role  of  law,  it  is  nevertheless  clear  where  the 
law,  as  a  whole,  stands.  It  stands,  in  this  country,  against  dis- 
crimination, enforced  segregation,  and  any  other  kind  of  in- 
equality in  word  or  fact.  This  makes  the  opponents  of  equal 
opportunity  rebels  against  the  law,  and  impels  them  to  devise 
schemes  to  circumvent  its  clear  intent.  The  defenders  of  equal- 
ity are  the  defenders  of  law,  and  this  is  usually  a  source  of 
genuine  superiority  in  moral  position;  it  is  increasingly  becom- 
ing a  source  of  superiority  in  political  and  legal  position  as  well. 

In  recent  years  this  legal  position  has  been  greatly  strength- 
ened on  both  the  state  and  federal  levels.  While  there  has  been 
no  new  major  civil  rights  legislation  by  Congress,  the  executive 
and  judicial  branches  of  the  federal  government  have  made 
substantial  contributions  to  the  improvement  of  minority  sta- 
tus, minority  welfare,  and  intergroup  relations.  Legislation, 
meanwhile,  has  been  the  chief  legal  means  of  the  states  to  ac- 
complish the  same  ends. 

I  have  attempted  in  the  following  chapters  to  describe  and 
evaluate  some  of  these  developments  from  the  Reconstruction 
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period  to  the  most  recent  years,  both  on  federal  and  on  state 
levels.  In  the  final  chapter  I  have  attempted  to  formulate  some 
general  principles  on  the  relation  between  law  and  custom, 
public  opinion  and  the  mores,  and  to  evaluate  the  efficacy  of 
law  as  a  means  of  controlling  prejudice  and  discrimination. 


CHAPTER  ONE 

Civil  Rights  Today  and  During  the 
Reconstruction  Era 


THERE  have  been  two  widely  separated  periods  during 
which  the  American  people  and  their  government  have  been 
profoundly  concerned  with  group  relations.  The  first  wave 
of  interest  came  in  the  wake  of  the  Civil  War,  the  second  began 
in  the  mid- 1930s  and  continues  to  the  present  day.  Both  periods 
show  great  reliance  upon  the  apparatus  of  government,  federal 
and  state,  to  make  good  the  promise  of  democracy  and  equality 
of  opportunity.  But  in  the  recent  and  current  period  attempts 
have  been  made  to  deal  specifically  with  problems  left  over 
from  the  earlier  era  of  accomplishment. 

Just  after  the  Civil  War  "group  relations"  meant  almost 
exclusively  the  relations  between  Negroes  and  whites,  and 
governmental  machinery  was  put  to  the  task  of  making  the 
Negro  a  full  citizen  in  all  respects  and  in  somewhat  wholesale 
fashion.  In  our  own  day  we  are  dealing  with  the  reforms  not 
completed  and  with  those  which  were  undone  in  the  years 
following  the  Reconstruction.  Current  concern  with  group 
relations,  further,  deals  not  only  with  Negroes,  but  also  with 
religious  minorities  and  with  Americans  of  foreign  birth  or 
parentage.  In  addition,  current  efforts  to  improve  group  rela- 
tions do  not  usually  lead  to  broad  civil  rights  measures  designed 
to  protect  minorities  in  all  areas  of  life;  rather,  they  are  specific, 
separate  drives  in  various  areas,  such  as  employment,  educa- 
tion, housing,  and  voting. 

Perhaps  the  most  significant  difference  between  these  two 
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periods  of  interest  in  civil  rights  derives  from  the  fact  that  just 
prior  to  the  recent  period  the  concept  of  the  proper  role  of 
government  underwent  a  fairly  rapid  change — a  change  in 
a  direction  already  noticeable  before  the  1930s.  The  accelera- 
tion under  the  New  Deal  gave  the  federal  government  more 
direct  power  in  economic  affairs,  which  was  reflected  clearly 
in  the  welfare  and  status  of  minority  groups,  especially  Ne- 
groes. In  this  chapter  we  shall  discuss  the  two  periods  of  in- 
terest in  civil  rights  and  group  relations,  as  well  as  the  effects 
of  the  New  Deal  and  the  changing  role  of  government  upon 
these  aspects  of  American  life. 


CIVIL   RIGHTS   DURING   THE   RECONSTRUCTION 

As  we  shall  see  in  greater  detail  in  Chapter  Two,  Congre'^'^ 
at  the  end  of  the  Civil  War  enacted  five  laws  and  successfully 
proposed  three  constitutional  amendments  to  strengthen  the 
freedom  of  the  recently  liberated  Negroes.  The  Thirteenth 
Amendment  (1865)  abolished  slavery.rrhe  Civil  Rights  Act 
of  1866,  intended  to  combat  the  Black  Codes,  guaranteed 
Negroes  "full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  person  and  property .^To  remove  all  doubt 
as  to  the  constitutionality  of  this  law.  Congress  soon  submitted 
to  the  states  the  Fourteenth  Amendment  (finally  ratified  in 
1868),  which  forbids  the  states  to  make  or  enforce  laws  limit- 
ing certain  rights  of  United  States  citizens  and  of  other  per- 
sons. In  1867  Congress  outlawed  peonage.  Three  years  later 
the  Fifteenth  Amendment  took  effect,  protecting  the  Negro's 
right  to  vote.  In  1870,  too,  Congress  reenacted  the  Civil  Rights 
Act  of  1866.  The  following  year  Congress  passed  a  law  pro- 
tecting all  persons  in  the  exercise  of  their  rights  under  the 
Federal  ConstitutiorQ^In  1875  Congress  enacted  a  comprehen- 
sive law  to  guarantee  all  persons  equal  accommodations  in  pub- 
lic places  and  means  of  transportation!) 

By  these  acts  and  amendments  Congress  sought  to  raise  the 
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Negro  to  full  status  as  an  American  citizen.  Chapter  Two  will 
show  how  this  intention  was  thwarted  by  Supreme  Court  de- 
cisions; in  addition,  political  developments  in  the  entire  country 
as  well  as  economic  affairs  which  distracted  the  nation  from  the 
"Negro  problem"  rendered  most  of  this  program  futile  at  least 
during  the  immediate  period  of  its  inception. 

The  states,  too,  were  interested  in  civil  rights  in  this  period. 
Most  of  the  state  legislation  between  1865  and  1883  was 
enacted  in  the  South,  where  Negro  and  white  Republicans  con- 
trolled the  governments.^  Some  notion  of  the  effect  of  the 
federal  laws  to  advance  Negro  rights  is  revealed  in  the  data, 
compiled  by  William  Watson  Davis,  on  their  enforcement  dur- 
ing the  period  1870-97,  especially  in  the  South.^  During  those 
years  the  federal  courts  throughout  the  country  handled  about 
7,500  criminal  cases  under  the  federal  "force  acts."  Of  these, 
bout  5,100  were  heard  in  thirteen  Southern  states.  Of  the  na- 
tional total,  about  1,400  cases,  or  nearly  20  percent,  led  to  con- 
victions; in  the  South  there  was  about  the  same  proportion  of 
convictions.  Over  two  thirds  of  the  cases  in  the  South  came 
in  the  years  1871-75,  after  which  there  was  a  substantial  drop. 
Because  most  of  the  prosecutions  occurred  in  the  South,  the 
cost  of  maintaining  the  federal  courts  there  accounted  for 
about  half  of  the  total  annual  expenditure  by  the  Department 
of  Justice  in  all  thirty-seven  states.  During  the  five  most  active 
years,  96  percent  of  all  such  cases  were  in  the  Southern  states. 
The  Southern  federal  courts  handled  263  cases  in  1871,  832  in 
1872,  1,271  in  1873,  954  in  1874  and  221  in  1875.  After  that 
the  number  of  Southern  cases  fell  below  200  per  year.  In  1878, 
the  year  following  the  withdrawal  of  federal  troops  from  the 
last  of  the  Southern  states  in  which  they  were  stationed,  those 
states  had  only  twenty-five  criminal  cases  under  the  federal 
civil  rights  laws.  In  the  entire  period  1870-97,  the  four  states 
with  the  largest  number  of  prosecutions  were  South  Carolina 
(1,519);  Mississippi  (1,172);  North  Carolina  (623);  and  Ten- 
nessee (509). 
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According  to  Davis,  there  were  "three  fatal  defects"  in  the 
enforcement  of  this  legislation  in  the  South  after  indictments 
had  been  obtained.  First,  the  prosecution  had  to  prove  "con- 
spiracy" and  "intent"  to  deny  the  rights  of  persons  under  the 
Constitution.  Federal  judges  insisted  upon  reasonable  testi- 
mony. Besides,  the  whites  more  and  more  predominated  on 
juries,  and  white  judges  were  lenient  toward  other  whites  pros- 
ecuted under  the  testimony  of  Negroes.  "Race  prejudice," 
Davis  concludes,  "thus  checked  the  rigid  application  of  the 
law."  Second,  the  twenty-four  federal  district  courts  in  the 
South  could  not  handle  so  many  cases.  Grand  juries  and  mar- 
shals indicted  and  arrested  ten  times  as  many  offenders  as  the 
courts  could  try  at  the  time.  Third,  the  United  States  Supreme 
Court,  "through  a  process  of  reasoning  very  similar  to  that  of 
Democratic  legislators,  deprived  the  enforcement  legislation  of 
much  strength." 

The  great  watershed  in  this  early  period  of  national  concern 
with  the  status  of  the  nation's  largest  minority  was  the  Supreme 
Court  decision  in  the  Civil  Rights  Cases  in  1883.  Previous  deci- 
sions, as  reviewed  in  Chapter  Two,  had  already  limited  the 
federal  power  in  this  area,  but  the  opinion  in  a  group  of  cases 
in  1883  went  even  further  by  invalidating  the  Civil  Rights  Act 
of  1875.  The  Court  held  that  the  Fourteenth  Amendment  did 
not  empower  Congress  to  deal  with  "individual  invasions  of 
individual  rights"  and  that  the  exclusion  of  Negroes  from  places 
of  public  accommodation  was  not  a  "badge  of  servitude"  for- 
bidden under  the  Thirteenth  Amendment. 

After  this  decision  the  Southern  states  through  law  supple- 
mented the  customary  segregation  of  Negroes  and  whites.  In 
the  North  the  long-range  result  was  the  enactment  of  state  laws 
similar  to  the  invalidated  federal  law  of  1875.  In  the  year  fol- 
lowing the  Supreme  Court  decision,  four  states  passed  laws  of 
this  kind,  eight  others  did  so  in  1885,  and  still  others  in  later 
years.^ 

Within  a  short  time  after  the  beginning  of  this  post-Civil 
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War  interest  in  civil  rights,  as  we  have  already  seen,  the  move- 
ment began  to  run  into  powerful  barriers.  The  white  Southern 
community  could  not  be  reconciled  to  federal  attempts  to  pro- 
tect the  Negroes.  The  Supreme  Court  did  not  prove  friendly 
to  the  full  intent  of  CongressnThe  civil  rights  legislation  of  the 
Northern  states,  following  the  Civil  Rights  Cases  of  i883ned 
to  little  change  in  the  status  of  the  vast  majority  of  Negroes 
living  in  the  South^where  new  legal  disabilities  were  added  to 
customary  subjection  of  the  former  slaves.  Along  with  these 
limitations  upon  the  civil  rights  program  came  the  gradual  un- 
doing of  the  whole  Reconstruction  policy.  As  early  as  1870, 
control  of  the  border  states  and  Georgia  returned  to  the  con- 
servative whites.  In  those  states  which  they  still  dominated,  the 
reconstructionists  did  not  prevail  in  the  white  counties  but  only 
in  the  Negro  areas.  As  they  gathered  strength  and  political 
power,  the  whites  further  restricted  the  Negroes,  and  the 
"solid  South"  came  into  being.  With  the  Hayes-Tilden  Com- 
promise of  1877  the  last  of  the  federal  troops  left  the  South, 
which  continued  to  disfranchise  the  Negro  by  law  and  by  sheer 
force.^ 

At  the  same  time  Congress  itself  was  weakening  its  own  civil 
rights  acts  even  before  the  completion  of  the  program  in  1875. 
"The  rearrangement  which  the  acts  underwent  in  the  Revised 
Statutes  of  1873,"  former  United  States  Attorney  General 
Francis  Biddle  has  asserted,  "effectively  concealed  the  whole 
scheme  for  the  protection  of  rights  established  by  the  three 
amendments  and  five  acts  by  separating  their  provisions  under 
unrelated  chapters  of  the  Revised  Statutes.  The  act  of  1894 
and  the  codification  of  1909  repealed  most  of  the  sections  pro- 
tecting the  franchise."  ^ 

Twenty  years  after  the  end  of  the  Civil  War  the  civil  rights 
program  of  the  federal  government  not  only  was  over,  but  a 
substantial  part  of  what  had  been  once  put  into  effect  had  been 
undone.  What  is  usually  referred  to  as  a  failure,  however,  must 
be  considered  to  have  succeeded  to  an  extent  generally  over- 
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looked  in  the  emphasis  upon  the  unreaHzed  part  of  the  program. 
The  legal  measures  did  have  effect.  Southern  state  legislation 
against  the  Negro  did  not,  after  the  passage  of  the  Thirteenth, 
Fourteenth,  and  Fifteenth  Amendments,  accomplish  what,  to 
judge  by  the  Black  Codes  which  these  amendments  invahdated, 
some  powerful  sections  of  the  white  South  wanted.  Much  of 
what  Southern  legislatures  could  not  do  constitutionally,  of 
course,  they  did  by  subterfuge,  and  the  white  community  did 
as  a  matter  of  custom,  both  reinforced  by  an  imposing  legal 
system  of  segregation  and  discrimination.  Yet  the  federal  and 
state  laws  did  act  as  a  deterrent  to  even  greater  disabilities,  and 
laid  the  basis  for  the  substantial  gains  Negroes  and  other  groups 
were  able  to  make  in  the  decades  following  the  Reconstruction. 
There  is,  nevertheless,  no  question  but  that  the  legal  measures 
fell  far  short  of  accomplishing  their  stated  purposes. 

Five  facts  help  explain  this  failure.  First,  the  Congressional 
civil  rights  program  failed  in  the  Supreme  Court  partly  be- 
cause it  cut  across  the  issue  of  the  federal-state  balance.  The 
Northern  victory  in  the  Civil  War  did  not  signify  the  total 
subjection  of  the  states  to  the  central  government.  Second,  the 
interest  in  civil  rights  was  not  sustained  over  a  long  period  of 
time,  and  the  legal  changes  were  not  reinforced  by  other  in- 
stitutional changes  in  work,  housing,  recreation,  and  so  on. 
The  new  laws  were  the  very  first  breach  in  a  strongly  en- 
trenched system.  Besides,  the  powerful  and  constant  opposition 
of  the  substantial  white  minority  in  the  South  won  out  over 
the  shifting  and  less  adamant  majority  throughout  the  nation. 
In  contrast  to  this  determined  minority,  whose  main  concern 
was  the  "Negro  problem,"  the  rest  of  the  nation  found  other 
matters  of  interest,  such  as  the  growth  of  manufacture  and 
commerce,  the  labor-capital  disputes,  and  civil  service  reform. 
The  majority  did  not  focus  its  interest  on  a  single  matter  and 
was  obviously  unwilling  to  go  the  whole  extent  against  the 
Southern  whites  in  order  to  implement  the  civil  rights  program 
in  its  every  detail.  Third,  the  program  itself  was  so  broad, 
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and  contained  so  many  elements  requiring  special  means  of 
enforcement  and  varying  lengths  of  time  for  their  solidification 
in  the  community,  that  it  could  hardly  succeed  in  its  entirety. 
It  aimed  at  the  virtually  immediate  advancement  of  former 
slaves  to  the  full  measure  of  citizenship  and  its  social  and  inter- 
personal concomitants.  Such  a  program  cannot  be  achieved  by 
legal  enactments  in  a  short  period  of  time,  though  it  can  be 
successfully  initiated  by  legislation.  Pushing  out  in  all  direc- 
tions, the  federal  government  could  advance  but  little  in  any 
one  of  them;  concentration  upon  a  few  basic  situations  ame- 
nable to  control  through  law  might  have  promoted  minority 
group  interests  more  intensively  and  enduringly.  Fourth,  the 
civil  rights  statutes  in  the  Northern  states  did  not  enjoy  vigor- 
ous enforcement.  Most  of  them,  unlike  the  current  laws  in 
the  same  areas  of  group  relations,  required  the  wronged  in- 
dividual to  start  the  legal  machinery  functioning.  Provisions  of 
this  kind  are  not  conducive  to  enforcement  of  the  rights  pro- 
tected in  the  law.  Where,  however,  the  government  itself,  act- 
ing for  the  community,  initiates  proceedings,  as  in  recent  state 
laws,  enforcement  is  more  effective.  Fifth,  the  federal  and  state 
governments  neglected  much  that  they  could  accomplish  ad- 
ministratively, without  special  legislation,  in  government  em- 
ployment and  in  the  armed  forces. 

Most  of  these  shortcomings  have  been  considerably  reduced 
in  the  current  period  of  concern  with  group  relations.  Most 
dramatic  are  the  new  type  of  state  laws — exemplified  in  the 
New  York  State  Law  Against  Discrimination  which  will  be 
discussed  fully  in  Chapter  Four — and  the  extent  of  the  federal 
government's  accomplishments  without  civil  rights  legislation. 
In  the  decades  between  the  two  waves  of  interest  in  minorities 
the  federal  and  state  governments  have  greatly  increased  in 
power;  they  now  act  in  areas  in  which  they  were  formerly 
without  authority,  with  the  result  that  they  can  protect  minori- 
ties not  only  by  legislation  but  also  by  direct  fair  treatment  of 
a  kind  we  shall  now  review. 
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THE    GOVERNMENT   AND   MINORITY    RIGHTS 

It  is  not  surprising  that  this  renewed  concern  with  inter- 
group  relations  should  center  around  the  functions  of  state  and 
federal  governments,  for  during  the  early  1930s  the  United 
States  experienced  a  profound  change  in  the  popular  concep- 
tion of  the  role  of  government  in  the  life  of  the  community. 
Just  as  the  nation  lost  faith  in  the  theory  of  a  self-regulating 
private  economy  and  supported  programs  of  state  regulation 
of  affairs  previously  considered  private,  so  it  had  ceased  to  be- 
lieve in  the  voluntary  adjustment  of  minority  grievances  and 
turned  to  government  for  action  on  civil  rights. 
-i«»  In  modern  times,  and  in  greater  and  greater  degree,  the 
^  state  is  the  main  agency  of  social  control.  This  was  true  in  the 
United  States  a  hundred  years  ago,  and  the  full  development 
of  the  trend  became  clear,  in  the  twentieth  century,  with  the 
advent  of  the  New  Deal  in  1933.*^ 

Negroes  and  Orientals  (especially  persons  of  Japanese  de- 
scent) have  been  perhaps  the  most  seriously  injured  groups  in 
the  United  States,  and  we  may  therefore  consider  their  ad- 
vances as  indicative  of  the  general  climate  of  group  relations  in 
recent  years.  ^Jt  will  be  seen  that  virtually  all  these  advances, 
since  1930,  have  resulted  from  governmental  policy  and  action 
— with  some  exceptions  that  will  be  noted.  The  Negroes'  gains, 
especially,  have  occurred  in  those  realms  where  the  federal 
government  has  been  able  to  impose  certain  conditions  and  re- 
quirements. These  advances  themselves,  however,  presuppose 
some  degree  of  community  support  or,  at  least,  toleration  of 
the  protective  activities  of  government.  The  climate  of  Ameri- 
can opinion  has  become  such  that  official  enforcement  of 
minority  rights  is  not  merely  permitted  but  is  even  demanded. 
Into  many  important  areas  of  group  relations  where  prejudice, 
though  traditional,  has  been  weakening,  government  at  all 
levels  has  been  able  to  push  antidiscriminatory  action. 
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Expansion  of  Functions  of  Government 

The  New  Deal  under  President  Franklin  D.  Roosevelt,  es- 
pecially in  its  early  years,  penetrated  into  virtually  every 
American  community,  rural  and  urban,  small  and  large, 
through  its  many  aid  programs.  Perhaps  for  the  first  time  in 
American  life  the  government  was  something  that  people  re- 
sponded to  favorably,  a  help  rather  than  an  obstacle  to  be 
avoided  or  overcome.  The  New  Deal's  activities,  many  of  them 
concerned  with  the  working  classes  and  the  indigent,  inevitably 
reached  the  Negro,  who  for  the  first  time  in  generations  found 
himself  the  object  of  governmental  solicitude.  Though  it  can- 
not be  shown  that  President  Roosevelt  had  the  Negro  es- 
pecially in  mind  when  he  developed  his  aid  programs,  it  is  clear 
that  his  administration  on  the  whole  meant  to  carry  out  this 
program  without  regard  to  the  color  or  creed  of  the  bene- 
ficiaries. There  was  discrimination  and  unfairness  in  the  ad- 
ministration of  federal  economic  aid  in  the  South,  but  such 
conduct  was  in  violation  of  Washington  policy,  and  responsi- 
bility for  it  lay  with  the  local  officials. 

It  was  a  strange  alliance  that  kept  Southern  Democrats  in 
the  New  Deal  for  so  many  years.  The  South  was  simply  too 
much  in  need  of  federal  funds  to  afford  its  politicians  the 
luxury  of  opposing  the  New  Deal's  general  program.  So  long 
as  President  Roosevelt  made  no  overt  moves  to  challenge  the 
basic  racial  values  of  the  South,  its  representatives  were  willing 
to  vote  for  New  Deal  measures.  That  President  Roosevelt 
knew  well  the  terms  of  this  bargain  is  shown  by  his  remarks 
to  Walter  White,  secretary  of  the  National  Association  for 
the  Advancement  of  Colored  People,  in  1935:  "The  Southern- 
'crs  by  reason  of  the  seniority  rule  in  Congress  are  chairmen  or 
occupy  strategic  places  on  most  of  the  Senate  and  House  com- 
mittees. If  I  come  out  for  the  anti-lynching  bill  now,  they 
will  block  every  bill  I  ask  Congress  to  pass  to  keep  America 
from  collapsing.  I  just  can't  take  that  risk."  '^ 

During  the  years  of  the  New  Deal  and  World  War  II  the 
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vast  majority  of  Negroes  lived  in  the  District  of  Columbia  and 
the  following  sixteen  states:  Delaware,  Maryland,  Virginia, 
West  Virginia,  North  Carolina,  South  Carohna,  Georgia, 
Florida,  Kentucky,  Tennessee,  Alabama,  Mississippi,  Arkansas, 
Louisiana,  Oklahoma,  Texas.  In  1930  these  states  included  79 
percent  of  all  Negroes  in  the  United  States,  and  in  1940  they 
included  77  percent  of  the  total  Negro  population.^  The  gov- 
ernments of  most  of  these  states  were  undergoing  changes 
similar  to  those  of  the  federal  government  and  the  rest  of  the 
state  governments  in  this  period.  Largely  through  federal  in- 
fluence, the  South  by  1938  was  participating  in  the  public 
assistance  program  of  the  federal  Social  Security  Act  and  had 
enacted  unemployment  compensation  laws  as  well  as  legis- 
lation on  housing,  soil  conservation,  and  planning.  After  the 
early  New  Deal  years  the  South  intensified  its  welfare  pro- 
grams.^ 

At  the  same  time,  as  Howard  Odum  has  pointed  out,^°  the 
nation  in  the  1930s  rediscovered  the  South  as  a  separate  "prob- 
lem" area  after  almost  two  decades  during  which  there  ap- 
peared to  be  little  special  interest  in  the  South.  In  the  depression 
and  New  Deal  eras,  studies  of  Southern  resources  and  Southern 
economy  labeled  that  area  as  the  nation's  "Number  One  eco- 
nomic problem,"  while  politically  the  South  became  synony- 
mous with  conservatism.  Following  this  attention  upon  the 
South  came  the  influence  of  World  War  II,  when  the  "Ameri- 
can dream,"  of  which  more  Americans  became  aware  during 
the  national  crisis,  was  shown  to  be  far  from  realization  in  the 
entire  country,  but  especially  and  startlingly  so  in  the  South. 
..Under  the  impact  of  depression  and  war,  then,  the  nation 
j  turned  again  to  an  examination  of  its  own  limitations,  and 
'  Americans  from  all  regions,  the  South  included,  looked  upon 
I  that  group  of  states  as  most  in  need  of  adjustment  to  the  ideals 
—  of  democracy. 
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Industrialization  and  Urbanization  in  the  South 

The  South,  meanwhile,  during  and  after  the  New  Deal,  was  1 
experiencing  certain  economic  changes  which  have  brought  | 
it  more  into  line  with  the  rest  of  the  United  States.  From  1900/ 
to  1940,  for  example,  the  South  did  not  gain  proportionately 
so  much  in  total  population  as  the  United  States,  but  it  did 
gain  proportionately  more  in  urban  population  and  in  the  num- 
ber of  gainful  workers.  In  the  decade  1930  to  1940,  in  the 
country  as  a  whole  the  number  of  wage  earners  fell  by  1 1 
percent,  while  in  the  South  it  increased  by  3  percent.  In  the 
three  decades  ending  in  1930  the  number  of  workers  in  the 
nation's  mechanical  and  manufacturing  industries  nearly  dou- 
bled, but  the  number  of  such  workers  in  the  South  doubled 
and  then  increased  by  almost  one  half  again.  ^^ 

The  increasing  industrialization  of  the  South  becomes  ap-^ 
parent  in  another  set  of  data.  In  1929,  15  percent  of  all  the 
manufacturing  workers  in  the  United  States  were  in  Southern 
states;  by  1939  this  proportion  had  risen  to  17  percent.  Before 
World  War  II  the  South  had  a  little  more  than  a  million  and  a 
half  workers  in  manufacturing.  At  the  peak  of  the  war  boom 
in  November,  1943,  this  number  had  increased  by  about  70 
percent.  In  August,  1946,  the  South  still  had  about  two  and  a 
quarter  million  workers  in  manufacturing,  an  increase  of  40 
percent  above  the  prewar  figure. ^^ 

Urbanization  has  accompanied  the  industrialization  of  the  \ 
South.  The  urban  population  of  the  United  States  as  a  whole 
remained  virtually  stationary  from  1930  to  1940,  increasing 
by  only  0.3  percent,  to  reach  ^6.1^  percent  of  the  total  popula- 
tion. The  urban  population  in  the  South  Atlantic  states,  mean- 
while, increased  from  36.1  to  38.8  percent;  in  the  East  South 
Central  states,  from  28.1  to  29.4  percent;  and  in  the  West 
South  Central  states  from  36.4  to  39.8  percent.^^  Another 
way  of  measuring  urbanization  has  been  presented  by  Warren 
S.  Thompson  and  P.  K.  Whelpton.  They  divided  all  counties 
into  urban  and  rural,  an  urban  county  being  defined  as  one 
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containing  a  city  of  10,000  or  more  persons  in  1930,  or  one 
within  ten  miles  of  a  city  of  100,000;  a  rural  county  was  one 
not  classified  as  urban.  Only  about  half  of  the  urban  counties 
in  the  United  States  as  a  whole  increased  their  population  by 
7  percent  or  more  in  the  decade  1930-40,  but  more  than  three 
fourths  of  the  urban  counties  in  the  South  Atlantic  states,  and 
about  two  thirds  of  those  in  the  East  South  Central  states,  ex- 
perienced a  like  increase.  (We  omit  from  consideration  the 
four  West  South  Central  states,  since  they  include  Arkansas, 
Oklahoma,  and  Texas,  which  had  abnormal  population  changes 
owing  to  the  developments  in  the  "dust  bowl.")  Within  each 
Southern  area,  too,  the  urban  counties  gained  more  than  the 
rural.  In  the  South  Atlantic  states  78  percent  of  the  urban 
counties  gained  at  least  7  percent,  while  only  41  percent  of 
the  rural  counties  made  that  gain.  In  the  East  South  Central 
states  67  percent  of  the  urban  and  only  48  percent  of  the 
rural  counties  gained  7  percent  or  more.  In  the  West  South 
Central  states,  too,  this  differential  still  held,  with  49  percent 
of  the  urban  and  only  35  percent  of  the  rural  counties  gaining 
r  percent  or  more  in  their  population. ^^ 

(  Increasing  urbanization  and  industrialization,  though  they 
may  result  in  greater  racial  tension  for  a  while,  have  a  tendency 
to  reduce  minority  discrimination  in  the  long  run.jThe  ano- 
nymity and  impersonality  of  urban  life  make  large  numbers  of 
people  indifferent  to  the  propaganda  of  bigots(Political  liberal- 
ism and  trade  unionism,  both  of  which  work  in  the  direction 
of  greater  minority  rights,  are  urban  rather  than  rural  phe- 
nomena^ Finally,  in  urban  areas  a  minority  is  able  to  exert 
political  influence  as  a  concentrated  pressure  group  with  a 
bloc  of  votes  that  is  attractive  to  all  political  parties.  In  an 
industrial,  urban  area  the  racial  tension  is  likely  to  lead  to 
large-scale  violence,  as  in  the  Detroit  and  New  York  riots  in 
recent  years.  These  outbreaks,  often  the  result  of  interracial 
contact  under  conditions  of  poor  and  insufficient  housing  or 
of  employment  rivalry,  do  not  mean  that  discrimination  is 
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rising.  The  absence  of  overt  tension  between  majority  and 
minority  is  not  necessarily  a  sign  of  good  group  relations,  for 
such  relations  require  more  and  more  intergroup  contacts  on  a 
basis  of  equality,  and  it  is  almost  inevitable  that  the  increased 
contacts  will  lead  also  to  increased  tension  and  violence.  But 
in  urban  areas  the  setting  for  reasonably  good  group  relations 
exists.  Especially  for  the  Negro,  inferiority  has  been  an  accom- 
paniment of  the  rural,  feudal  economy  of  the  South  and  of  its 
legacy. 

In  the  last  two  decades,  then,  considerable  changes  have  oc- 
curred in  this  economic  and  social  legacy,  many  of  them 
stemming  from  the  South's  relations  with  the  federal  govern- 
ment. The  economic  aid  extended  under  the  New  Deal  was 
not  the  kind  to  arouse  much  Southern  opposition  on  the  ground 
that  Negroes  might  benefit  from  it.  The  South  is  usually 
agreeable  to  plans  to  improve  Negro  health  and  housing,  for 
example,  so  long  as  the  bulk  of  the  funds  for  these  purposes 
does  not  come  from  the  state  treasuries  but  from  private  or- 
ganizations or  from  Washington.  Relief  and  work  relief,  aid] 
to  farm  owners  and  laborers,  and  federal  housing  were  the  main  | 
types  of  federal  aid  which  reached  the  Negroes  directly,  both 
in  the  South  and  North. 

The  Negro  in  the  Federal  Relief  Progra?n 

The  data  on  federal  relief  during  the  1930s  show -that  Ne- 
groes constituted  a  higher  proportion  of  relief  recipients,  than 
they  did  of  the  total  population.  This  fact  suggests,  of  course, 
that  Negroes  suffered  more  acutely  from  the  results  of  the 
depression,  but  it  suggests  also  that  the  relief  program  was 
administered  with  more  respect  for  the  need  of  the  recipients 
than  for  their  color.  While  payments  probably  did  not  meet 
all  the  needs  of  Negroes  and  other  minorities,  neither  did  the 
program  meet  all  the  needs  of  the  rest  of  the  American  people. 
Equality  in  the  need  for  and  in  the  distribution  of  charity  is, 
of  course,  not  the  kind  of  justice  for  which  underprivileged 
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minorities  have  felt  the  greatest  respect.  Yet  the  relatively  fair 
way  in  which  the  federal  government  granted  rehef  was  some- 
thing new  in  the  experience  of  America's  minorities. 

At  its  height  in  February,  1934,  the  federal  relief  and  works 
programs  benefited  abouf"^oo,ooo  households,  including 
about  28,000,000  persons.  By  August,  1937,  these  totals  had 
declined  to  4,500,000  households  and  14,000,000  persons.  The 
"recession"  beginning  in  that  year  led  to  an  increase,  and  in 
October,  1938,  there  were  7,000,000  households  and  21,000,- 
000  persons  benefiting.  In  September,  1940,  just  before  the 
United  States  entered  upon  the  national  defense  program,  the 
number  of  beneficiaries  had  again  fallen  to  5,000,000  house- 
holds and  14,000,000  persons. ^^ 

Several  studies  by  the  Works  Progress  Administration  in- 
dicated that  Negroes  received  relief  in  a  proportion  higher  than 
their  proportion  of  the  total  population.  In  May,  1934,  it  was 
found  that  Negro  households  constituted  18.9  percent  of  all 
relief  households  in  79  cities,  while  the  1930  census  showed 
that  Negro  households  were  but  7.6  percent  of  all  urban 
households.  In  each  of  46  Northern  and  Southern  cities  where 
Negro  households  were  at  least  5  percent  of  the  total  relief 
households,  the  proportion  of  Negro  households  on  relief  was 
greater  than  the  proportion  of  all  Negro  households  in  the 
city.  In  1 8  Southern  cities  and  1 2  Northern  cities  Negro  house- 
holds were  on  relief  respectively  in  about  twice  and  three 
times  their  proportion  of  the  population  of  those  cities.^® 

In  point  of  money  spent  and  of  the  number  of  persons 
benefiting,  the  Works  Progress  Administration  was  the  largest 
federal  relief  or  works  program  under  the  New  Deal.  In 
February,  1939,  Negro  workers  constituted  14  percent  of  all 
W.P.A.  workers.  In  April,  1941,  they  were  16  percent  of  the 
total,  and  their  proportion  rose  to  18  percent  in  February, 
1942,  and  to  20  percent  in  October,  1942.^'^  The  growing 
proportion  of  Negro  W.P.A.  workers  from  1939  through  1942 
reflected  the  entrance  of  increasing  numbers  of  white  workers 
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into  jobs  created  by  the  war,  and  the  Negroes'  difficulty  in 
obtaining  such  employment. 

The  Negro  in  the  Federal  Farm  Program 

The  New  Deal  farm  program  was  carried  out  by  the  Ag- 
ricultural Adjustment  Administration.  Though  primarily  an 
economic  program,  the  A.A.A.  has  had  significant  political 
and  social  effects  upon  Negro-white  relations  in  the  South. 
Under  the  terms  of  the  statute,  owners,  tenants,  and  share- 
croppers on  cotton  lands  must  vote  on  the  continuation  of  the 
crop  restriction  program.  Myrdal  describes  the  results: 

Negroes  have  participated  in  unrestricted  numbers  in  these  an- 
nual elections  (since  1938)  and  have  voted  in  perhaps  even  greater 
proportion  than  whites.  They  vote  at  the  same  polling  places  as 
whites  and  at  the  same  time.  There  is  little  physical  opposition 
from  the  whites  because  the  majority  favor  crop  control,  and 
they  know  that  Negroes  will  vote  in  favor  of  it;  they  are  told  that 
if  Negroes  are  prevented  from  voting,  the  election  will  be  illegal. 
They  also  know  that  any  irregularity  would  be  observed  by 
federal  administrators  and  vigorously  prosecuted  in  federal  courts. 
Although  the  unrestricted  voting  by  Negroes  in  the  A.A.A.  refer- 
enda does  not  give  them  any  political  power,  it,  nevertheless,  may 
be  of  great  significance.  It  accustoms  whites  to  the  presence  of 
Negroes  at  polling  places  and  perhaps  makes  them  think  beyond 
the  myth  of  black  domination  and  consider  the  real  issues  involved 
in  Negro  voting.  It  provides  the  South  with  an  example  of  elec- 
tions based  on  significant  issues  and  with  less  corruption  than  usual. 
It  also  gives  the  Negro  a  chance  to  vote  and  perhaps  to  discover 
the  nature  of  the  political  process.^^ 

One  of  the  special  studies  made  for  the  Carnegie  Corpora- 
tion project  on  the  Negro,  directed  by  Myrdal,  obtained 
data  from  the  Agricultural  Adjustment  Administration  which 
showed  that  in  at  least  one  country  in  each  of  the  states  of 
Alabama,  Arkansas,  Florida,  Georgia,  Louisiana,  Mississippi, 
Oklahoma,  South  Carolina,  and  Texas,  the  total  vote  in  the 
referendum  of  December,  1938,  exceeded  the  number  of  white 
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farmers  in  the  county,  indicating  some  degree  of  Negro  par- 
ticipation.^^ 

Another  important  part  of  the  New  Deal  farm  program  was 
carried  out  by  the  Farm  Security  Administration,  whose  main 
province  was  the  standard  loan  program  under  which  loans 
were  made  to  improve  farming  methods,  to  enable  an  operator 
to  get  out  of  debt,  or  for  the  necessaries  of  life.  In  1935  Ne- 
groes constituted  12.6  percent  of  all  farm  operators,  and  dur- 
ing the  years  1936-39,  they  obtained  12.5  percent  of  all  loans 
made  by  the  F.S.A.  Measured  in  terms  of  need,  however,  the 
share  received  by  the  Negroes  was  not  equitable.  While  one 
out  of  five  needy  white  families  was  helped  by  the  program, 
only  one  of  nine  needy  Negro  families  was  helped.  In  1939, 
loans  to  Negroes  in  sixteen  Southern  and  border  states  averaged 
$606,  compared  to  $659  for  whites,  but  in  five  Southern  states 
loans  to  Negroes  averaged  higher  than  loans  to  whites.  In  rela- 
tion to  net  worth  at  the  time  of  the  loan,  Negro  borrowers 
obtained  bigger  loans  than  whites.  Most  Negro  borrowers 
were  able  to  raise  their  status  to  that  of  full  or  part  owners 
or  of  tenants.  The  average  net  income  of  Southern  Negro 
borrowers  rose  62  percent  from  the  year  before  a  loan  was 
made  to  the  1939  crop  year.^*' 

The  Negro  in  the  Federal  Housing  Frogram 

Under  the  New  Deal,  Negro  housing  improved  consider- 
ably. Robert  C.  Weaver  has  observed  that  pubHc  housing  un- 
der the  Public  Works  Administration  and  the  United  States 
Housing  Authority  reserved  for  the  Negro  a  fair  share  of  the 
new  homes.  Both  agencies,  he  adds,  operated  in  a  generally 
nondiscriminatory  spirit.^^  In  the  period  1933-37,  Richard 
Sterner  reports,-^  the  P.W.A.  built  21,319  dwelling  units  in 
forty-nine  projects  in  thirty-six  cities.  Fourteen  of  these  proj- 
ects were  reserved  for  Negroes,  and  another  seventeen  were 
for  joint  Negro-white  occupancy.  Negroes  were  provided 
with  7,507  dwelling  units,  more  than  a  third  of  the  total.  Al- 
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most  half  of  these  units  reserved  for  Negroes  were  in  the 
South.  From  1937  to  July  31,  1941,  the  U.S.H.A.  sponsored 
the  construction  of  176,000  dwelling  units,  of  which  53,000, 
or  about  30  percent,  were  for  Negroes. 

During  World  War  II,  says  Weaver,  "the  extent  of  Negro 
participation  in  public  war  housing  was  appreciable,  and,  if 
not  in  accord  with  relative  need,  it  did  approach  that  need  in 
many  areas."  In  July,  1945,  nearly  100,000  units  were  occupied 
by  or  planned  for  Negroes.  This  number  was  about  16  per- 
cent of  all  the  public  war  housing  units  built  or  planned,  and 
most  of  them  were  in  the  North.  The  extent  to  which  Ne- 
groes depended  upon  the  federal  government  for  new  homes 
is  shown  by  the  fact  that  while  $6  percent  of  all  war  housing 
for  whites  was  accomplished  by  private  agencies,  only  14 
percent  of  all  war  housing  for  Negroes  was  built  under  private 
auspices.^^ 

Negro  War  and  Postwar  Employment 

During  World  War  II  the  Negroes  made  substantial  gains 
in  the  direction  of  equal  opportunity,  even  though  there  were 
many  examples  of  increased  tension  and  of  overt  clashes.^* 

Although  free  Negroes  in  the  period  before  the  Civil  War 
were  often  skilled  artisans,  the  emancipated  Negroes  were 
barred  from  entering  the  better-paid  and  more  pleasant  kinds 
of  work  which  they  were  either  qualified  to  do  or  for  which 
they  could  have  been  trained.  It  was  generally  during  a  crisis 
that  Negroes  found  it  possible  to  obtain  jobs  from  which  they 
had  been  excluded;  thus  in  the  nineteenth  century  they  entered 
the  meat-packing,  iron  and  steel,  and  other  heavy  industries 
as  strike  breakers,  and  the  shortage  of  unskilled  labor  in  World 
War  I  enabled  them  to  make  further  gains  in  these  industries 
and  in  the  newer  fields  of  mass  production.^^  It  was  likewise 
a  labor  crisis  which  was  the  occasion  for  the  Negro's  employ- 
ment gains  in  World  War  II,  but  the  labor  shortage  was  not 
enough  this  time — the  added  impetus  of  government  action 
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was  needed.  The  Committee  on  Fair  Employment  Practice, 
in  its  final  report,  listed  three  influences  leading  to  the  elimina- 
tion of  job  discrimination:  first,  the  employers'  need  for  work- 
ers; second,  the  employers'  patriotism;  and  third,  the  employ- 
ers' dislike  of  being  exposed  as  violators  of  the  government's 
rules  on  employment  procedures.  The  report  significantly 
adds:  "The  practice  [of  discrimination],  however,  seldom  dis- 
appeared spontaneously.  The  intervention  of  a  third  party, 
with  authority  to  act  if  necessary,  was  required  to  start  the 
process  in  motion."  ^^ 

A  wartime  survey  by  the  federal  government  concludes: 
"The  greatest  gain  in  employment  opportunity  has  come  from 
the  opening  up  of  jobs  to  Negroes  as  semiskilled  and  skilled 
workers,  principally  in  factories."  Among  Negro  males,  for 
example,  the  number  employed  as  skilled  craftsmen  and  fore- 
men doubled  from  1940  to  1944,  while  the  number  of  farm 
laborers  decreased  by  about  300,000.  Negro  women,  too,  left 
the  farms  and  domestic  service  to  take  factory  jobs.  The  num- 
ber employed  on  farms  fell  by  30  percent  in  this  period,  while 
the  number  of  Negro  women  employed  as  skilled  workers, 
foremen,  and  factory  workers  increased  fourfold. ^'^ 

Because  of  the  high  level  of  industrial  activity,  these  gains 
by  Negroes  have  been  substantially  maintained  in  the  years 
following  the  end  of  the  war  production  program  in  1945. 
Another  government  study  concludes  that  "reconversion  of 
industry  to  peacetime  activities  brought  no  major  downgrad- 
ing in  the  occupational  composition  of  the  Negro  workers." 
Thus  in  1940  seven  out  of  ten  employed  Negroes  were  in 
farming,  domestic  service  and  nonagricultural  labor.  In  1944, 
only  five  out  of  ten  were  employed  in  these  jobs,  and  in  1947 
this  proportion  was  still  the  same.  Among  the  Negro  non- 
agricultural  workers,  19.5  percent  held  industrial  jobs  in  1940. 
By  1944  the  proportion  of  Negro  industrial  jobholders  had 
risen  to  31.2  percent,  and  in  April,  1947,  the  proportion  had 
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dropped  slightly  to  30.2  percent.  Negro  clerical  and  sales 
workers  in  1940  comprised  only  2.3  percent  of  all  Negro  non- 
agricultural  workers,  and  by  1944  these  workers  were  3.9 
percent  of  the  total  Negro  nonagricultural  employees;  they 
continued  to  gain  in  the  postwar  years,  and  in  April,  1947, 
they  comprised  4.9  percent  of  the  total.  The  proportion  of 
Negro  women  working  as  domestic  servants  in  1940  was  72.1 
percent  of  all  Negro  women  holding  nonagricultural  jobs.  By 
1944  this  proportion  had  fallen  to  49.1  percent,  and  it  con- 
tinued to  fall,  standing  at  47.9  percent  in  1947.  That  Negroes 
generally  moved  out  of  agricultural  employment  during  World 
War  II  is  shown  by  the  fact  that  in  1940  34  percent  of  all 
employed  Negroes  worked  on  farms,  while  in  1944  only  21 
percent  did,  and  in  1947  only  17  percent  were  still  employed 
in  agriculture.^^ 

Not  only  do  Negroes  suffer  from  discrimination  by  em- 
ployers, but  they  are  also  unfairly  treated  by  some  labor 
unions,  mainly  the  older  craft  organizations.  A  government 
study  ^^  showed  that  in  1936  twenty-two  American  Federa- 
tion of  Labor  and  unaffiliated  unions  excluded  Negroes  en- 
tirely, segregated  them  into  separate  locals,  or  barred  them 
from  holding  office.  In  1 944  Herbert  Northrup  ^"  was  able  to 
add  one  union  to  the  list.  But  in  1944  and  1945  Negroes  won 
Supreme  Court  cases  ^^  which  led  to  modification  of  discrimi- 
natory practices  by  unions.  From  1945  to  the  end  of  1948 
nine  unions  made  discriminatory  constitutional  clauses  inopera- 
tive in  New  York  in  order  to  comply  with  the  state's  Law 
Against  Discrimination,  and  eight  additional  unions  eliminated 
such  clauses  entirely. -^^  The  most  significant  gains  Negroes 
have  made  in  the  labor  unions  have  been  in  those  affiliated 
with  the  Congress  of  Industrial  Organizations.  While  there  is 
some  discrimination  in  the  locals  of  C.I.O.  unions,  no  national 
excludes  Negroes  from  membership  or  segregates  Negro  mem- 
bers into  separate  locals. 
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Negro  Voting 

In  a  review  of  Supreme  Court  rulings  on  minority  rights 
since  1937  we  shall  see  that  the  Negro's  right  to  vote  in  the 
Southern  Democratic  primary  elections  has  been  given  greater 
and  greater  federal  protection.  Legally,  no  state  may  bar  Ne- 
groes from  the  Democratic  primary,  but  while  it  is  likely  that 
some  Negroes  participate  in  it  in  every  Southern  state,  the 
discrimination  against  them  is  still  widespread  in  many  counties 
in  each  state.  In  August,  1948,  for  the  first  time  since  the  Re- 
construction period  in  South  Carolina,  a  substantial  number 
of  Negroes  voted  in  the  Democratic  primary.  Negro  leaders 
estimated  that  about  30,000  Negroes  voted,  out  of  a  total  of 
about  300,000  throughout  the  state. ^^  In  April,  1948,  the  chair- 
man of  the  state  Democratic  party  invited  those  Negroes  who 
were  qualified  to  vote  in  the  Columbia  city  election  the  fol- 
lowing month  to  participate  in  the  party  primary  and  help 
nominate  two  city  council  candidates. ^^ 

The  Southern  Regional  Council  in  1948  sponsored  a  study 
of  Negro  voting  in  the  South  which  showed  that  from  1940 
to  1947  the  number  of  qualified  Negro  voters  in  twelve  South- 
ern states  had  increased  threefold,  to  reach  more  than  600,000. 
This  was  still  only  1 2  percent  of  the  total  number  of  Negroes 
of  voting  age  in  these  states  in  1947,  but  it  compares  favorably 
with  the  2  percent  qualified  in  1940.  The  report  states  by  way 
of  summary:  "Certainly  during  the  last  eight  years  [since 
1940]  the  Negro  has  advanced  in  the  exercise  of  the  right  of 
franchise  at  a  much  faster  rate  than  at  any  other  time  in  the 
past  half  century."  ^^  The  National  Association  for  the  Ad- 
vancement of  Colored  People  estimated  that  3,000,000  Ne- 
groes voted  in  1948,  compared  with  one  million  in  1944.^® 

The  Negro  in  the  Armed  Forces 

The  inception  of  the  war  program  in  the  United  States 
might  have  provided  a  genuine  opportunity  to  find  out  what 
a  democratic,  intelligent  racial  policy  could  accomplish.  Ti- 
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midity  and  prejudice  combined  to  minimize  that  opportunity.^'^ 
The  Army,  largest  of  the  armed  services,  announced  at  the 
outset  of  the  draft  that  Negroes  would  be  accepted  in  propor- 
tion to  their  number  in  the  total  population.  But  Negroes  were 
not  so  proportionately  assigned  their  tasks  in  the  Army,  for 
they  were  concentrated  in  the  service  troops  and  were  in 
general  segregated.  There  were  many  incidents  of  unwise 
policy  at  the  top  level  of  command  and  bitter  prejudice  at 
lower  levels.  Some  advances,  nevertheless,  were  made.  Negroes 
in  the  officer  candidate  schools  were  not  segregated.  Many 
more  combat  arms  were  open  to  Negroes  than  ever  before, 
and  they  were  given  a  measure  of  equality,  though  small,  which 
was  at  least  greater  than  in  earlier  years.  On  a  small  experi- 
mental basis,  Negro  infantry  platoons  were  placed  in  the  same 
companies  and  regiments  with  whites.  Most  of  these  gains  have 
endured  into  the  postwar  period,  and  there  have  been  addi- 
tional gains  since  these. 

On  July  26,  1948,  President  Truman  directed,  in  an  execu- 
tive order,  "that  there  shall  be  equality  of  treatment  and  op- 
portunity for  all  persons  in  the  armed  services  without  regard 
to  race,  color,  religion  or  national  origin."  ^^  In  the  same  order 
the  President  appointed  a  Committee  on  Equality  of  Treat- 
ment and  Opportunity  in  the  Armed  Services  "to  examine  into 
the  rules,  procedures  and  practices  of  the  armed  services  in 
order  to  determine  in  what  respect  such  rules,  procedures  and 
practices  may  be  altered  or  improved  with  a  view  to  carrying 
out  the  policy  of  this  order." 

The  Committee  in  May,  1950,  summarized  the  progress  of 
the  Navy,  Air  Force,  and  Army.  It  reported  that  in  the  Navy 
all  assignments,  ratings,  and  schools  were  open  to  enlisted  men 
without  regard  to  race  or  color.  "Negroes  in  general  service 
are  completely  integrated  with  whites  in  basic  training,  tech- 
nical schools,  on  the  job,  in  messes  and  sleeping  quarters,  ashore 
and  afloat."  At  the  end  of  1945  only  5  percent  of  the  Negroes 
in  the  Navy  were  in  general  service  and  95  percent  were  in 
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the  messman's  branch;  in  1950,  however,  43  percent  were  in 
general  service  and  only  57  percent  in  the  messman's  branch.^^ 
The  Air  Force  had  by  1950  abolished  most  of  the  Negro 
segregated  units.  It  had  1,301  mixed  Negro-white  units,  which 
included  about  three  quarters  of  all  the  25,000  Negroes  in  the 
service;  its  fifty-nine  Negro  units  included  the  remaining  Ne- 
groes in  the  service.  All  Air  Force  jobs  and  schools  were  open 
to  qualified  persons  without  regard  to  race,  and  Negroes  who 
served  in  mixed  units  were  completely  integrated  with  whites 
in  living  conditions  as  well.  In  the  Army,  however,  there  were 
fewer  advances.  The  Army  had  by  1950  abolished  Negro  en- 
listment quotas  and  opened  all  jobs  and  schools  without  racial 
restrictions.  Although  Negroes  serving  in  mixed  units  were 
fully  integrated  with  the  other  soldiers  on  the  job,  in  the  bar- 
racks and  messes,  the  elimination  of  segregation  had  not  pro- 
gressed so  far  as  in  the  Navy  and  Air  Force.^° 

Ferso7is  of  Japanese  Descent  Since  ip^^ 

Persons  of  Japanese  descent  in  the  United  States,  though 
constituting  a  minority  of  only  about  120,000,  suffered  severe 
discrimination  by  the  government  and  by  private  individuals 
during  the  war,  especially  on  the  West  Coast.  Their  exclusion 
from  that  area  and  their  detention  and  subsequent  resettlement 
is  described  in  Chapter  Three.  In  1942  "loyal"  persons  of 
Japanese  descent  began  to  leave  the  government  camps  to  live 
again  in  free  American  communities.  They  encountered  a  great 
deal  of  discrimination,  but  unfavorable  attitudes  waned  as  the 
Nisei  war  record  became  widely  known.  A  War  Relocation 
Authority  study  emphasized  that  acceptance  of  Nisei  in  the 
East  and  Midwest  was  better  than  "mere  tolerance."  The  study 
added:  "It  may  also  be  noted  that  during  the  retrenchment 
period  immediately  following  the  end  of  hostilities  the  fear 
of  widespread  unemployment  among  Nisei  did  not  materialize, 
few  being  affected  by  reconversion  of  heavy  industry."  *^ 
Despite  occasional  examples  of  prejudiced  treatment  of  return- 
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ing  veterans,  Americans  of  Japanese  descent  fared  much  better 
at  the  hands  of  individuals  than  at  the  hands  of  the  federal  gov- 
ernment— a  reversal  of  the  usual  pattern  of  minority  discrimi- 
nation. Some  state  governments  showed  a  new  attitude.  Utah 
and  Oregon,  for  example,  repealed  their  alien  land  laws.^^ 

The  record  of  the  federal  government  is  not  entirely  nega- 
tive. In  1948,  for  example,  Congress  put  aliens  ineligible  for 
citizenship  (the  Japanese  immigrants)  on  the  same  basis  as 
other  aliens  with  respect  to  applications  for  a  stay  of  deporta- 
tion proceedings.^^  Previously  the  Attorney  General  of  the 
United  States  could  not  suspend  the  deportation  of  those  Japa- 
nese aliens  who  had  become  deportable  after  Pearl  Harbor. 
Early  in  1948  a  federal  judge  held  that  the  wartime  renuncia- 
tion of  American  citizenship  by  2,300  American-born  persons 
of  Japanese  descent  was  made  under  duress  and  hence  void.'*^ 
In  another  case  a  similar  decision  was  upheld  by  the  United 
States  Circuit  Court  of  Appeals  in  1949,  following  which 
the  Attorney  General's  office  announced  that  the  government 
would  accept  this  ruling  and  apply  it  to  about  4,000  other 
persons  in  a  similar  situation.'^^  On  June  i,  1948,  meanwhile, 
Congress  had  ended  its  total  ban  on  the  naturalization  of  Japa- 
nese and  other  Orientals  by  permitting  veterans  to  become 
naturalized  citizens  regardless  of  race.^*^ 

The  l72terest  in  Group  Relations  Since  the  ip^os 

The  developments  in  minority  status  and  welfare  which  we 
have  just  reviewed  both  reflected  and  stimulated  further  con- 
cern with  group  relations  during  the  last  fifteen  years  or  so, 
both  in  the  community  and  on  the  part  of  governments  at  all 
levels. 

Community  interest  has  been  manifested  not  only  in  the 
numerous  favorable  civil  rights  laws  but  also  in  the  recent 
motion  pictures  dealing  with  discrimination  and  prejudice,  the 
many  books  and  articles  in  the  mass  circulation  magazines  on 
intergroup  relations,  and  the  establishment  of  municipal  agen- 
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cies  in  many  cities  to  improve  relations  among  their  various 
groups.^'^  Government,  we  have  seen,  acquired  new  functions 
and  was  able,  in  executing  its  tasks,  to  impose  a  greater  measures 
of  equal  opportunity.  Federal  employment,  in  which  minorities! 
have  usually  found  fairer  treatment  than  in  private  employ-! 
ment,  increased  enormously.  The  national  and  local  govern- 
ments went  into  the  housing  industry  and  could  thereby  assure 
minorities  both  jobs  and  homes  on  a  more  equitable  basis 
than  they  previously  enjoyed.  Social  security,  rural  and  urban 
relief,  loans  to  farmers  and  home  owners,  federal  emergency 
work  programs — all  these  enabled  minorities  to  secure  rela- 
tively fair  treatment.  Government,  bound  to  carry  out  its  job 
without  discriminating  on  the  basis  of  color,  religion,  or  na- 
tional origin,  inevitably  gave  minority  groups  a  greater  share 
of  their  due  as  its  operations  reached  new  fields. 

Yet  the  federal  and  state  governments  took  more  direct  steps, 
too,  in  attempting  to  improve  group  relations.  The  prolonged 
depression  and  the  war  which  followed  it  had  focused  atten- 
tion upon  many  fundamental  political  and  economic  problems 
for  which  a  democracy,  if  it  was  to  remain  one  and  to  secure 
its  future,  must  find  temporary  or  basic  solutions.  Nazi  and 
fascist  sponsorship  had  put  racism  in  a  bad  light;  opposition  to 
such  extremism  was  a  favorable  setting  for  the  advancement 
of  minorities  in  America. 

Civil  Rights  in  the  United  States  Congress 

From  1937  to  the  end  of  1950  the  United  States  Congress 
enacted  no  major  law  intended  to  advance  minority  rights 
or  to  improve  group  relations.  This  statement,  however,  con- 
ceals a  great  and  increasing  interest  in  the  subject  during  this 
period.  The  75th  Congress  (1937-38)  introduced  only  ten 
bills  of  this  kind;  the  76th  Congress  (1939-40),  fourteen  bills; 
the  77th  Congress  (1941-42),  thirty-five  bills;  the  78th  Con- 
gress (1943-44),  thirty-four;  the  79th  Congress  (1945-46), 
forty-one;  the  8oth  Congress  (1947-48),  fifty-one;  and  the 
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8 1  St  Congress  (1949-50),  seventy-two.^^  These  figures  include 
only  favorable  bills  introduced;  it  is  likely  that  the  number 
of  bills  unfavorable  to  minorities  decreased  during  this  period. 

The  Civil  Rights  Section  of  the  Department  of  Justice 

Early  in  1939  Attorney  General  Frank  Murphy  (later,  un- 
til his  death  in  1949,  Associate  Justice  of  the  United  States 
Supreme  Court)  created  a  unit  in  the  Department  of  Justice 
to  study  the  Constitution  and  federal  laws  on  civil  rights,  to 
make  recommendations,  and  to  prosecute  violations  of  exist- 
ing statutes.'*®  As  we  shall  see  in  Chapter  Three,  some  of  the 
cases  handled  by  this  unit  (later  called  the  Civil  Rights  Sec- 
tion, or  C.R.S.)  led  to  the  clarification  of  both  Constitutional 
and  statutory  law.^"  According  to  wartime  Attorney  General 
Francis  Biddle,  few  of  the  complaints  the  C.R.S.  received  re- 
lated to  the  violation  of  federal  rights  created  by  recent  stat- 
utes. Rather,  he  remarked,  the  "great  body  of  complaints  is 
concerned  with  exactly  the  same  problems  with  which  Con- 
gress sought  to  deal  when  it  first  enacted  the  civil  rights  stat- 
utes; that  is,  the  general  protection  of  the  right  to  vote  and 
of  the  other  civil  rights  of  the  Negro."  ^^  Robert  K.  Carr,  who 
has  carefully  studied  the  work  of  the  C.R.S.,  concludes  that 
its  "great  achievement"  has  been  the  demonstration  of  the 
"new  role  of  government"  as  a  sword  for  the  protection  of 
civil  rights,  not  merely  a  shield.  "No  similar  administrative 
agency  in  our  history,"  he  says,  "has  developed  a  more  sig- 
nificant program  of  governmental  activity  on  such  a  limited 
basis  of  improvisation  and  experimentation.  Certainly  no  other 
agency,  within  a  period  of  less  than  a  decade,  has  forced  a 
greater  change  in  our  constitutional  philosophy."  ^^ 

The  Federal  Committee  on  Fair  Employment  Practice 

The  growing  shortage  of  labor  during  the  war  and  the 
timely  application  of  pressure  by  Negro  organizations  led 
President  Roosevelt  to  issue  a  directive,  in  1941,  creating  a 
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federal  Committee  on  Fair  Employment  Practice.  This  re- 
sponse to  the  concern  for  civil  rights  later  became  a  rallying 
point  for  the  groups  that  defended  the  principle  behind  the 
F.E.P.C.  and  campaigned  for  legislation  to  establish  a  perma- 
nent agency  to  enforce  the  right  to  employment  without  regard 
to  color,  religion,  or  national  origin.^^  The  wartime  F.E.P.C. 
led  an  uncertain  life  from  year  to  year,  badgered  by  a  fairly 
large  group  of  hostile  Southerners  in  Congress  and  supported 
vigorously  by  a  few  legislators  only.^*  Nevertheless,  the  agen- 
cy's record  shows  some  substantial  gains  in  the  elimination  of 
employment  discrimination  in  the  federal  government  and  in 
some  private  firms  and  industries. ^^  More  important  for  our 
purposes  in  this  discussion,  the  F.E.P.C.  was  made  the  object 
of  a  political  battle  during  which  objectives  were  clarified  and 
diverse  organizations  brought  together  for  common  action. 
The  F.E.P.C,  to  its  friends,  was  the  proof  that  governmental 
controls,  even  of  the  tenuous  sort  granted  to  F.E.P.C,  could 
materially  reduce  employment  bias.  The  experience  during  the 
war  spurred  many  persons  and  groups  to  campaign  for  laws 
to  enforce  fair  employment  practices  both  nationally  and  in 
the  states,  and  this  lively  activity  has  kept  the  whole  program 
before  the  various  legislatures  and  the  public. 

Presidential  Investigatory  Commissions 

Unlike  President  Roosevelt,  whose  deeds  on  behalf  of  mi- 
nority groups  were  primarily  in  the  economic  realm.  President 
Harry  S.  Truman  has  forcefully  campaigned  for  the  protec- 
tion and  advancement  of  civil  rights  by  the  appointment  of 
investigatory  bodies,  the  presentation  of  a  coordinated  legis- 
lative program,  and  the  issuing  of  executive  orders  on  group 
relations  in  the  federal  government  service. 

Toward  the  end  of  1946  President  Truman  appointed  a 
Committee  on  Civil  Rights  to  "make  recommendations  with 
respect  to  the  adoption  or  establishment,  by  legislation  or  other- 
wise, of  more  adequate  and  effective  means  and  procedures 
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for  the  protection  of  the  civil  rights  of  the  people  of  the 
United  States."  ^^  About  a  year  later  the  Committee  presented 
a  report  noted  for  its  thoroughness  and  forthright  statements. 
Nearly  every  one  of  its  thirty-odd  recommendations  called 
for  immediate  federal  or  state  legislation.  One  of  its  broad  sug- 
gestions was  the  "elimination  of  segregation,  based  on  race, 
color,  creed,  or  national  origin,  from  American  life."  ^'^ 

Several  months  before  he  created  the  Committee  on  Civil 
Rights,  President  Truman  had  appointed  a  Commission  on 
Higher  Education,  which  made  public  its  report  a  few  weeks 
after  the  appearance  of  the  former's.  Devoting  a  chapter  of 
one  of  its  six  volumes  to  discrimination,  the  Commission  pre- 
sented its  findings  on  inequality  of  opportunity  because  of 
color,  religion,  and  national  origin.  It,  too,  took  a  forthright 
stand  against  discriminatory  practices,  not  hesitating  to  con- 
demn segregation.  "This  Commission  concludes,"  it  reported, 
"that  there  will  be  no  fundamental  correction  of  the  total  con- 
dition until  segregation  legislation  is  repealed."  ^^  A  minority 
of  four  members  opposed  this  recommendation.^^  Rejecting 
the  notion  that  "voluntary  action  will  be  adequate,"  the  Com- 
mission urged  "that  educators  support  in  their  respective  States 
the  passage  of  carefully  drawn  legislation  designed  to  make 
equally  applicable  in  all  institutions  of  higher  learning  the  re- 
moval of  arbitrary  discriminatory  practices  in  the  carrying  out 
of  admissions  policies."  ^*^ 

Both  of  these  reports  gained  wide  circulation,  especially  that 
of  the  President's  Committee  on  Civil  Rights.  In  a  message  to 
Congress  endorsing  the  Committee's  recommendations.  Presi- 
dent Truman,  on  February  2,  1948,  urged  the  enactment  of  a 
federal  fair  employment  practice  law,  the  outlawing  of  the 
poll  tax  and  of  lynching,  the  strengthening  of  existing  civil 
rights  legislation,  a  law  to  enforce  fairness  in  elections,  an  end 
to  racial  obstacles  to  citizenship,  and  the  creation  of  a  perma- 
nent commission  on  civil  rights,  of  a  similar  joint  Congressional 
committee,  and  of  a  civil  rights  division  in  the  Department  of 
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Justice.  Of  special  significance  was  his  request  that  Congress 
prohibit  not  merely  discrimination  but  segregation  as  well  in 
interstate  transportation  facihties.^^  In  addressing  a  joint  meet- 
ing of  Congress  in  special  session  in  the  summer  of  1948,  the 
President  again  asked  for  the  enactment  of  this  program, *^^ 

At  about  the  same  time  President  Truman  issued  an  executive 
order  directing  elimination  of  racial  and  religious  discrimina- 
tion in  federal  employment  and  establishing  a  fair  employment 
board  in  the  Civil  Service  Commission,*'^  In  another  executive 
order  on  the  same  day  he  ordered  "equality  of  treatment  of  all 
persons  in  the  Armed  Services  without  regard  to  race,  color, 
religion  or  national  origin,"  ^'^  We  have  already  discussed  the 
steps  taken  to  implement  this  directive. 

State  Legislation 

While  the  federal  government  has  enacted  few  laws  favor- 
ing minority  groups  or  improving  group  relations,  the  state 
governments  have  expressed  their  interest  in  civil  rights  mainly 
through  legislation  rather  than  administrative  or  judicial  action. 

From  the  formation  of  the  Union  until  October,  1948,  the 
states  have  enacted  at  least  2 1 7  antidiscrimination  and  antibias 
laws,**^  The  importance  of  the  present  decade  is  revealed  in 
the  fact  that  57  of  these  217  statutes,  or  26  percent,  were  passed 
during  the  years  1940-48.  In  1949,  when  forty-two  state  leg- 
islatures were  in  session,  the  trend  continued.*'*'  Bills  that 
would  eliminate  employment  discrimination  were  introduced 
in  twenty-three  states.  A  total  of  thirty-six  state  legislatures 
received  well  over  one  hundred  bills  to  eliminate  discrimina- 
tion or  segregation,  or  to  improve  group  relations  not  only  in 
employment  but  also  in  places  of  public  accommodation,  in 
the  professions,  and  in  education,  health,  housing,  insurance 
and  loans,  marriage,  the  armed  forces,  and  voting.  Some  bills 
dealt  with  group  defamation,  the  rights  and  status  of  aliens  and 
foreign-born,  and  mob  violence.  Among  the  states  whose  leg- 
islatures had  these  bills  before  them  were  Alabama,  Arizona, 
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Arkansas,  Delaware,  Florida,  Georgia,  Kansas,  Maryland,  Mis- 
souri, New  Mexico,  South  Carolina,  Tennessee,  Texas,  Vir- 
ginia, and  West  Virginia.  Of  the  more  than  a  hundred  bills 
introduced,  forty-one  became  law  in  twenty-two  states. 


SUMMARY:    THE    TWO   PERIODS 

We  have  sketched  the  civil  rights  program  of  the  Recon- 
struction, the  changing  status  and  welfare  of  Negroes  and 
other  minorities  during  the  last  two  decades,  and  the  civil 
rights  program  of  the  present  period. 

The  emphasis  during  the  nineteenth  century  was  upon 
broad  legislation,  but  this  was  not  accompanied  by  institu- 
tional changes  of  an  economic,  political,  and  social  nature. 
These  laws  protecting  minorities  had  to  be  set  in  motion  by 
individuals.  Today  civil  rights  are  advanced  by  the  govern- 
ment in  a  different  way.  Between  the  two  periods  there  have 
come  (one  series  of  events  on  top  of  another)  America's  se- 
verest economic  depression,  the  New  Deal,  a  second  world 
war,  and  the  threat  of  a  third.  Under  the  constant,  forceful 
impact  of  these  developments,  the  American  conception  of  the 
role  of  government  changed,  and  attitudes  toward  racial  and 
religious  minorities  have  become  more  favorable.  As  a  result, 
the  civil  rights  of  these  minorities  are,  in  our  day,  protected 
more  directly  by  the  state.  All  levels  of  the  government  do 
things  that  affect  us  more  intimately  than  before,  and  in  these 
activities  government  is  increasingly  providing  its  services 
without  discrimination.  On  the  federal  level,  governmental 
protection  and  advancement  of  civil  rights  has  used  administra- 
tive and  executive  powers;  the  relatively  independent  judicial 
power,  as  we  shall  see  in  a  later  chapter,  has  likewise  been  ap- 
plied against  discrimination.  State  governments  have  relied 
upon  new  legislation  as  well  as  upon  administrative  and  execu- 
tive power.  This  legislation  is  of  a  new  type — it  asserts  that 
discrimination  harms  not  merely  the  victim  but  the  community 
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as  well,  and  consequently  makes  a  state  agency  responsible  for 
reducing  the  incidence  of  discriminatory  practices.  The  state 
acts  for  the  individual — as  it  did  not  under  the  older  federal 
laws — in  a  situation  deemed  a  peril  to  the  entire  community. 


CHAPTER  TWO 

The  Supreme  Court,  1868-1  g^^j: 
Buttressing  the  Caste  Order 

SINCE  the  late  1930s  there  has  been  a  considerable  enlarge- 
ment of  the  federal  power,  especially  in  the  economic  realm. 
Congress  and  the  Executive  have  created  new  functions  and 
have  extended  their  reach  into  the  affairs  of  the  community, 
while  the  Supreme  Court  has  refrained  from  exercising  the 
limiting  powers  it  used  so  frequently  from  about  1920  to  1937. 
In  the  area  of  civil  and  minority  rights,  however,  the  Court  has 
enlarged  its  function  as  a  restraint  upon  the  state  and  federal 
legislatures.  If  property  was  raised  to  a  preferred  position  by 
the  courts  since  1 890,  in  the  last  decade  or  so  it  has  been  civil 
rights  that  has  enjoyed  this  elevated  status.  Thus  the  Court  is 
now  playing  a  different  role  in  group  relations  from  that  of 
its  predecessors. 

With  the  emancipation  of  the  Negro  slaves,  the  ratification 
of  the  Fourteenth  Amendment  in  1 868,  and  the  heavy  immi- 
gration from  Europe  and  the  Orient  beginning  around  1880, 
the  problem  of  intergroup  relations  in  the  United  States  in- 
evitably reached  the  Supreme  Court  on  many  occasions.  How 
did  the  successive  courts  handle  the  issues  before  them?  What 
role  did  they  play  in  the  adjustment  of  group  to  group,  in  the 
efforts  of  minorities  to  achieve  the  full  measure  of  their  rights 
under  the  American  system  of  government?  An  assessment  of 
the  Supreme  Court's  role  in  group  relations  from  1868  to  1937 
must  be  understood  in  its  proper  perspective.  The  Court  has 
a  broad  freedom,  of  course,  to  select  among  various  doctrines 
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and  precedents,  yet  this  freedom  is  not  unlimited,  for  the 
Constitution  marks  out  the  lane  within  which  judicial  review 
moves.  By  interpretation  the  Courts  may  narrow  and  widen 
the  lane,  but  its  center  is  still  delineated  by  the  Constitution. 
The  Supreme  Court,  too,  bears  a  certain  relation  to  public 
opinion,  a  relation  that  it  is  difficult  to  define  precisely.  Aside 
from  the  problems  of  ascertaining  and  describing  the  "state  of 
public  opinion,"  one  must  also  consider  that  in  this  country 
there  is  usually  a  whole  range  of  "public  opinion"  on  leading 
political  issues.  In  addition,  it  can  be  argued  that  the  Court 
not  only  reflects  but  frequently  influences  the  beliefs  we  hold. 
It  nevertheless  seems  clear  that  in  the  Reconstruction  period 
and  later  the  Supreme  Court,  in  considering  cases  involving 
group  relations,  reflected  the  views  of  those  segments  of  the 
population  that  were  not  anxious  to  advance  minority  rights. 
It  is  equally  clear  that  the  Court  since  about  1937  has  not  only 
reflected  the  views  of  those  segments  of  the  population  that 
want  to  improve  group  relations  by  advancing  minority  rights, 
but  that  it  also  has  influenced  American  thinking  in  the  same 
direction.  Though  the  present  court  is  still  cautious  in  this 
area,  its  decisions  no  longer  have  the  effect  of  buttressing  the 
caste  system  with  respect  to  Negroes. 

THE  FOURTEENTH  AMENDMENT 

At  the  end  of  the  Civil  War,  Congress,  determined  to 
strengthen  the  freedom  of  the  liberated  Negroes,  enacted  five 
laws  and  proposed  three  Constitutional  Amendments  which 
the  states  accepted.^  The  Thirteenth  Amendment  (1865)  abol- 
ished slavery  and  involuntary  servitude,  "except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  con- 
victed." The  Civil  Rights  Act  of  1866  aimed  to  combat  the 
Black  Codes,  a  body  of  laws  enacted  by  Southern  states  for 
the  purpose  of  returning  Negroes  to  some  degree  of  servitude 
by  restricting  their  freedom  to  travel  and  work.  This  act  gave 
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sweeping  protection  to  the  Negroes'  rights  as  citizens,  guaran- 
teeing them  "full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  person  and  property,  as  is  enjoyed  by  white 
citizens,"  regardless  of  any  other  law  or  custom  which  might 
exist  anywhere  in  the  United  States.  Other  provisions  of  the 
act  sought  to  insure  its  rigid  enforcement  by  requiring  federal 
rather  than  state  procedures  wherever  possible,  and  punishing 
private  persons  or  officials  who  obstructed  its  execution.  Be- 
cause the  constitutionality  of  this  law  was  brought  into  ques- 
tion, Congress  soon  submitted  to  the  states  the  Fourteenth 
Amendment  (finally  ratified  in  1868),  which  provides  that: 
"No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States, 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Meanwhile,  in  1867,  Congress  outlawed  peonage.  Three 
years  later  the  Fifteenth  Amendment  took  effect,  providing 
that:  "The  right  of  the  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  race,  color,  or  previous  condition  of 
servitude."  In  the  same  year,  1870,  Congress  reenacted  the 
Civil  Rights  Act  of  1866,  emphasizing  federal  protection  of  the 
right  to  vote  now  guaranteed  in  the  Fifteenth  Amendment.  In 
1 87 1  Congress  passed  another  law  to  implement  the  rights 
established  by  the  Fourteenth  Amendment,  intended  this  time 
primarily  to  protect  all  persons  in  the  exercise  of  their  "rights, 
privileges,  or  immunities  secured  by  the  Constitution  of  the 
United  States."  In  1875  Congress  passed  still  another  civil 
rights  act,  providing  that  "all  persons  within  the  jurisdiction  of 
the  United  States  shall  be  entitled  to  the  full  and  equal  en- 
joyment of  the  accommodations,  advantages,  facilities,  and 
privileges  of  inns,  public  conveyances  on  land  or  water,  thea- 
tres, and  other  places  of  public  amusement;  subject  only  to 
the  conditions  and  limitations  established  by  law,  and  applica- 
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ble  alike  to  citizens  of  every  race  and  color,  regardless  of  any 
previous  condition  of  servitude." 

By  these  acts  and  amendments  Congress  announced  federal 
jurisdiction  over  many  classes  of  rights  of  all  persons  as  well 
as  United  States  citizens.  In  order  to  establish  its  authority 
more  firmly,  the  legislature  included  in  the  three  amendments 
the  following  enforcement  clause:  "The  Congress  shall  have 
power  to  enforce  by  appropriate  legislation  the  provisions  of 
this  article."  The  Fourteenth  Amendment,  designed  to  protect 
a  broader  class  of  rights  than  either  the  Thirteenth  or  the 
Fifteenth,  has  been  the  subject  of  most  disputes  over  dis- 
crimination against  minorities. 

The  Rights  of  United  States  Citizens: 
^Trivileges  and  Immimities''^  Clause 

Even  before  1875,  the  year  in  which  the  last  of  these  statutes 
was  passed,  the  Supreme  Court  had  begun  to  limit  the  protec- 
tion they  and  the  three  amendments  seemed  to  offer  minorities. 
The  first  case  to  reach  the  Court  under  the  Fourteenth  Amend- 
ment, in  1873,  did  not  involve  minority  rights,  but  the  majority 
opinion  in  the  Slaughter  House  Cases  ^  had  grave  meaning  for 
minorities.  The  main  issue  to  be  decided  was  whether  or  not 
a  New  Orleans  act  of  1869,  setting  up  a  private  company  as 
the  only  one  authorized  to  operate  a  slaughter  house  in  the 
city,  violated  the  Fourteenth  Amendment  by  depriving  one 
thousand  other  United  States  citizens  of  their  federal  privilege 
to  engage  in  the  same  business.  The  slaughter  house  operators 
who  had  been  put  out  of  business  by  the  New  Orleans  law 
insisted  that  the  Amendment  protected  not  only  the  freed 
slaves  but  all  persons  as  well.  Against  these  claims  Justice  Miller, 
for  a  bare  majority  of  one,  made  two  significant  points.  First, 
he  said,  the  "pervading  purpose"  of  the  Thirteenth  and  Four- 
teenth Amendments  was  "the  freedom  of  the  slave  race,  the 
security  and  firm  establishment  of  that  freedom,  and  the  pro- 
tection of  the  newly-made  freeman  and  citizen  from  the  op- 
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pressions  of  those  who  had  formerly  exercised  unhmited  do- 
minion over  him."  ^  It  appeared  at  this  juncture  that  the  Court 
was  going  to  reserve  these  two  Amendments  for  the  exclusive 
protection  of  the  Negro,  but  Justice  Miller  went  on  to  restrict 
their  apphcation  even  further.  In  the  second  significant  state- 
ment he  described  two  types  of  citizenship,  federal  and  state. 
The  slaughter  house  operators,  it  appeared,  had  rested  their 
claims  upon  the  erroneous  assumption  that  these  two  types 
are  identical.  Justice  Miller  pointed  out  that  the  first  sentence 
of  the  Fourteenth  Amendment  mentions  both  federal  and  state 
citizenship,  while  the  privileges  and  immunities  clause  in  the 
next  sentence  mentions  only  federal  citizenship;  in  this  fact 
he  found  ample  warrant  to  conclude  that  the  Amendment 
placed  under  the  protection  of  the  federal  government  only 
the  privileges  and  immunities  of  federal  citizenship,  and  that 
those  of  state  citizenship  are  still  protected,  as  before  the  ratifi- 
cation of  the  Amendment,  by  the  states.*  The  privileges  or 
immunities  of  what  we  traditionally  call  civil  rights,  therefore, 
were  not  placed  under  federal  protection,  the  majority  held. 

For  the  minority  of  four.  Justice  Field  argued  that  the  posi- 
tion of  the  majority  makes  the  Fourteenth  Amendment  useless 
if  it  merely  gives  federal  protection  to  what  were  always  fed- 
eral rights,  since  the  states  could  never  abridge  them  in  the 
first  place.  By  virtue  of  the  Fourteenth  Amendment,  the  mi- 
nority asserted,  "A  citizen  of  a  State  is  now  only  a  citizen  of 
the  United  States  residing  in  that  State.  The  fundamental  rights, 
privileges,  and  immunities  which  belong  to  him  as  a  free  man 
and  a  free  citizen,  now  belong  to  him  as  a  citizen  of  the  United 
States,  and  are  not  dependent  upon  his  citizenship  of  any 
State."  5 

This  majority  judgment  regarding  the  meaning  of  the  privi- 
leges and  immunities  of  federal  citizenship  has  survived 
nearly  eighty  years  of  often  tempestuous  Supreme  Court  his- 
tory.^ From  time  to  time  the  Court  has  listed  some  of  these 
privileges  and  immunities,  but  it  has  never  been  willing  to 
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define  them  fully,  preferring  to  leave  itself  as  many  choices  as 
possible  for  the  future.  By  the  following  year,  in  1874,  the  en- 
tire Court  had  accepted  the  interpretation  set  forth  by  Justice 
Miller  in  the  Slaughter  House  Cases.  A  Missouri  resident,  fully 
qualified  to  vote  in  all  respects  but  one,  tested  the  validity  of 
that  state's  constitutional  provision  excluding  women  from 
voting/  Pointing  out  that  the  Fourteenth  Amendment  added 
no  rights  to  those  that  citizens  already  had,  but  that  it  merely 
enforced  existing  rights,  Justice  Waite  held  for  a  unanimous 
Court  that  suffrage  is  not  one  of  the  privileges  and  immunities 
of  federal  citizenship  protected  by  that  Amendment.^  Nor 
could  the  Court  find  anything  in  the  Fifteenth  Amendment  to 
prevent  Missouri  from  refusing  to  permit  the  plaintiff  to  vote, 
since  that  Amendment  mentions  only  abridgment  "on  ac- 
count of  race,  color,  or  previous  condition  of  servitude."  ^ 

In  1876  the  Court  once  more  refused  to  recognize  as  federal 
privileges  and  immunities  certain  rights  which  it  insisted  re- 
mained under  state  protection  regardless  of  the  Fourteenth 
Amendment.  In  Uiiited  States  v.  Cruikshank  ^^  the  issue  was 
whether  or  not  certain  charges  against  a  group  of  defendants 
constituted  federal  offenses.  Some  Louisiana  citizens  had  been 
indicted  on  thirty-two  counts  under  Section  6  of  the  Civil 
Rights  Act  of  1870,  which  provides  a  maximum  fine  of  $5,000 
and  a  maximum  prison  term  of  ten  years  for  two  or  more 
persons  who  "shall  band  or  conspire  together  ...  to  injure, 
oppress,  threaten,  or  intimidate  any  citizen  with  intent  to  pre- 
vent or  hinder  his  free  exercise  and  enjoyment  of  any  right  or 
privilege  granted  or  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States."  ^^  Among  the  charges  were  the 
following:  intent  to  prevent  citizens  from  freely  exercising 
their  right  to  peaceful  assembly,  to  bear  arms  lawfully,  to  be 
secured  the  full  and  equal  protection  of  the  laws,  and  to  vote; 
and  intent  to  deprive  citizens  of  their  lives  and  liberty  without 
due  process  of  law.  Other  counts  charged  the  defendants  with 
intent  to  deprive  persons  of  their  privileges  and  immunities  as 
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citizens  of  the  United  States  and  Louisiana  merely  because  they 
were  Negroes.  Chief  Justice  Waite,  speaking  for  the  entire 
Court  (Justice  CUfford  concurring)  held  that  the  crimes  as- 
cribed to  the  defendants  were  not  federal  offenses  but  offenses 
against  the  state  of  Louisiana.  The  right  of  peaceful  assembly, 
he  stated,  is  a  federal  right  only  when  the  assembly  is  for  a 
purpose  connected  with  the  powers  or  duties  of  the  federal 
government.  The  right  to  bear  arms  lawfully,  to  life  and  lib- 
erty, to  the  free  exercise  of  all  rights  with  full  and  equal  pro- 
tection of  the  laws  and  to  vote  freely,  are  all  rights  that  are 
protected  by  the  states.  With  respect  to  the  four  counts 
charging  deprivation  of  rights  because  of  race,  the  Court  held 
that  the  indictment  could  not  be  sustained  because  it  vaguely 
referred  to  all  rights  instead  of  specific  ones,  as  well  as  because 
it  lacked  a  description  of  charges  such  that  the  accused  could 
reasonably  defend  themselves  and  such  that  a  court  could  de- 
cide whether  the  facts  supported  the  charges.^^ 

Shortly  before  it  decided  the  Criiikshank  case,  the  Court 
was  presented  with  one  under  the  Fifteenth  Amendment.  In 
JJjiited  States  v.  Reese  ^^  Chief  Justice  Waite  held  for  the 
majority  (Justice  Hunt  dissenting)  that  Sections  3  and  4  of 
the  Civil  Rights  Act  of  1870  were  so  broad  that  they  were  not 
within  the  Congressional  power  under  the  Fifteenth  Amend- 
ment. That  Amendment,  it  was  held,  permits  Congress  to  pun- 
ish officials  who  hinder  Negroes  in  the  exercise  of  their  right 
to  vote  solely  on  account  of  "race,  color,  or  previous  condition 
of  servitude,"  while  Sections  3  and  4  of  the  1870  statute  pun- 
ished wrongful  acts  in  general  and  interference  with  this  right 
of  Negroes  through  "force,  bribery,  threats,  intimidation,  or 
other  unlawful  means."  Thus,  said  the  Court,  Congress  ex- 
ceeded the  limits  of  its  power  under  the  Amendment. 

For  decades  after  these  decisions  the  Supreme  Court  refused 
to  find  new  privileges  and  immunities  of  United  States  citizen- 
ship; this  clause  remained  useless  in  the  federal  protection  of 
the  rights  of  minorities.  In  1935  the  Court  suddenly  redis- 
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covered  the  clause,  not  in  a  minority-rights  case  but  in  one 
defending  a  business  interest.  For  the  first  time  in  its  long 
history  the  Court,  in  Colgate  v.  Harvey, ^'^  invalidated  a  state 
law  on  the  ground  that  it  denied  the  "privileges  or  immunities" 
of  federal  citizenship.  Justice  Sutherland,  for  a  six-to-three 
majority,  ruled  that  a  Vermont  statute  taxing  interest  received 
from  money  loaned  outside  that  state  while  exempting  interest 
from  loans  within  its  borders  was  a  classification  "based  upon 
a  difference  having  no  substantial  or  fair  relation  to  the  object 
of  the  act — which,  so  far  as  this  question  is  concerned,  simply 
is  to  secure  revenue."  ^^  In  a  vigorous  dissent  for  himself  and 
Justices  Brandeis  and  Cardozo,  Justice  Stone  upheld  the  con- 
stitutionality of  the  Vermont  law,  and  pointed  out:  "Feeble 
indeed  is  an  attack  on  a  statute  as  denying  equal  protection 
which  can  gain  any  support  from  the  almost  forgotten  privi- 
leges and  immunities  clause  of  the  Fourteenth  Amendment."  ^® 
Justice  Stone  then  cited  forty-four  cases  in  which  state  laws 
were  unsuccessfully  challenged  on  the  ground  that  they  vio- 
lated this  clause.^"^ 

A  few  years  later  the  Court  had  another  opportunity  to  de- 
cide the  fate  of  this  clause.  In  Hague  v.  C.LO.^^  five  justices 
upheld  the  right  of  certain  individuals  and  the  Cil.O.  peace- 
fully to  conduct  meetings  and  distribute  literature  on  the  streets 
and  in  the  public  parks  of  Jersey  City;  two  Justices  dissented, 
and  two  did  not  participate.  Justices  Roberts  and  Black  insisted 
upon  the  applicability  of  the  privileges  and  immunities  clause, 
but  Justices  Stone  and  Reed  preferred  instead  to  rely  upon  the 
due  process  clause  of  the  Fourteenth  Amendment.  Chief  Justice 
Hughes,  making  the  same  determination  of  the  case  as  these 
four  members  of  the  Court,  held  that  the  privileges  and  im- 
munities clause  was  not  applicable  only  because  the  record  did 
not  show  that  the  aim  of  the  respondents  was  to  discuss  a  na- 
tional issue.  Justice  Stone  argued  that  the  Court  had  without 
exception  rested  freedom  of  speech  and  assembly  upon  the 
due  process  rather  than  upon  the  privileges  and  immunities 
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clause.  If  the  Court  were  to  hold  that  the  latter  clause  made  the 
federal  government  the  guarantor  of  the  fundamental  personal 
and  property  rights  which  before  the  Fourteenth  Amendment 
were  the  attributes  of  state  citizenship,  said  Justice  Stone,  the 
independence  of  local  government  would  be  jeopardized.^^ 

The  following  year  the  Court  again  made  the  privileges  and 
immunities  clause  virtually  inoperative.  In  Madden  v.  Ken- 
tucky 2°  it  was  claimed  that  a  state  law  violated  this  clause  by 
taxing  bank  deposits  in  Kentucky  only  ten  cents  on  each  one 
hundred  dollars,  while  it  taxed  bank  deposits  in  other  states 
fifty  cents  on  the  same  amount.  This  time,  however,  the  Court, 
by  seven  to  two,  held  through  Justice  Reed  that  the  Kentucky 
tax  was  not  an  unconstitutional  classification,  and  that  "the 
right  to  carry  out  an  incident  to  a  trade,  business  or  calling 
such  as  the  deposit  of  money  in  banks  is  not  a  privilege  of  na- 
tional citizenship."  ^^  It  then  flatly  overruled  its  decision  in 
the  Colgate  case,  thus  putting  the  privileges  and  immunities 
clause  back  where  it  was  before  its  revival  in  1935. 

The  States  Protect  Minorities: 
The  ^^Due  Frocess^^  Clause 

The  "due  process"  clause  of  the  Fourteenth  Amendment 
has  had  a  controversial  history.  Originally  applied  to  proce- 
dure, due  process  meant  a  fair  hearing  by  a  properly  constituted 
authority  in  criminal  and  civil  cases.  As  late  as  1877,  in  Munn 
V.  Illinois,^^  the  Court  refused  to  accept  the  argument  that  due 
process,  as  guaranteed  by  the  Fifth  and  Fourteenth  Amend- 
ments, meant  that  a  state  could  not  establish  a  maximum  charge 
for  the  services  performed  by  a  private  company  when  deemed 
related  to  the  public  interest.  Under  the  impact  of  a  growing 
industrial  capitalism,  however,  the  Court  yielded  to  the  in- 
terpretation of  due  process  as  restraining  the  substance  as  well 
as  the  procedure  of  federal  and  state  laws.  It  was  in  1 890,  in 
a  railroad  case,  that  the  Court  first  invaHdated  legislation  be- 
cause it  was  held  to  be  unreasonable. ^^  After  that  year,  as  the 
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states  increasingly  attempted  to  regulate  economic  affairs,  more 
cases  than  ever  were  based  upon  the  Fourteenth  Amendment, 
all  but  a  few  pointing  to  the  due  process  and  equal  protection 
clauses.  From  1868  to  1878  only  three  cases  were  decided  un- 
der the  Amendment,  and  none  in  1878-79.  During  the  next 
decade  there  were  forty-six.  But  between  1896  and  1905,  after 
the  change  in  interpretation  made  in  1890,  297  cases  invoked 
the  Fourteenth  Amendment  in  the  Supreme  Court.  "What 
was  the  cause  of  this  inundation?"  asks  Edward  S.  Corwin.  "In 
the  main  it  is  to  be  found  in  the  Court's  ratification  of  the 
idea,  following  a  period  of  vacillation,  that  the  term  liberty 
of  the  'due  process'  clause  was  intended  to  annex  the  principles 
of  laissez  faire  capitalism  to  the  Constitution  and  put  them 
beyond  reach  of  State  legislative  power."  ^^ 

While  expanding  the  due  process  clause  to  check  state  leg- 
islation which  it  considered  to  be  an  "unreasonable"  invasion 
of  property  rights,  the  Supreme  Court  was  also  restricting  the 
federal  government's  power  under  this  clause  to  protect  the 
rights  of  accused  persons  against  state  infringements.  In  1884 
the  Court  held,  in  the  important  case  of  Hurtado  v.  Cali- 
fornia,^^ that  a  state  constitutional  provision  permitting  prose- 
cution by  either  information  or  indictment  did  not  violate  the 
due  process  clause  in  the  Fifth  or  Fourteenth  Amendments 
of  the  Constitution  of  the  United  States.  Justice  Harlan  dis- 
sented strongly,  insisting  that  the  due  process  clause  of  the 
Fourteenth  Amendment  was  intended  "to  impose  upon  the 
States  the  same  restrictions,  in  respect  of  proceedings  involving 
life,  liberty  and  property,  which  had  been  imposed  upon  the 
general  government"  by  the  Bill  of  Rights.-''  In  1900,  in  Max- 
ivell  V.  Dow,^'^  the  Court  held  that  the  Fourteenth  Amend- 
ment did  not  secure  all  persons  in  the  United  States  against 
state  infringement  of  the  rights  listed  in  the  first  eight  amend- 
ments to  the  Federal  Constitution.  Justice  Harlan  dissented 
again.  The  specific  rights  in  the  case  before  the  Court  were 
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two:  the  right  (as  in  the  Hurt  ado  case)  of  an  accused  person 
to  be  tried  in  a  state  court  on  the  basis  of  an  indictment  rather 
than  information,  and  his  right  to  be  tried  by  a  jury  of  twelve 
rather  than  eight  members.  Neither  of  these  rights,  said  the 
majority,  was  an  essential  feature  of  due  process  of  law.  In 
1908,  the  Court  again  held,  in  Twinifjg  v.  Neiv  Jersey,-^  with 
Justice  Harlan  again  dissenting,  that  the  Bill  of  Rights  re- 
strained only  the  federal  government,  but  not  the  states.  Here 
the  specific  issue  was  the  right  of  an  accused  person  to  refuse 
to  incriminate  himself  by  testifying  at  his  trial.  This  right,  too, 
the  Court  decided,  was  not  "fundamental  in  due  process  of 
law,  nor  an  essential  part  of  it."  ^^ 

Not  until  1925  did  the  Supreme  Court  check  this  trend  in 
a  civil  rights  case.  In  1897,  however,  it  had  held  that  the  Fifth 
Amendment's  clause  prohibiting  the  federal  government  from 
taking  private  property  for  public  use  "without  just  compensa- 
tion" also  restrained  the  states  through  the  due  process  clause 
of  the  Fourteenth  Amendment.^"  By  this  ruling  the  property 
interests  of  a  railroad  were  defended  against  the  city  of  Chi- 
cago. It  took  more  than  another  quarter-century  for  the  Court 
to  apply  this  reasoning  to  civil  rights.  In  the  Gitlouo  case  ^^  in 
1925  the  Court  said  in  passing  that  it  accepted  the  doctrine 
that  "freedom  of  speech  and  of  the  press — which  are  protected 
by  the  First  Amendment  from  abridgement  by  Congress — 
are  among  the  fundamental  personal  rights  and  'liberties'  pro- 
tected by  the  due  process  clause  of  the  Fourteenth  Amendment 
from  impairment  by  the  States."  ^^  This,  however,  was  dictum. 
But  in  1927  the  Court  held  that  the  Kansas  criminal-syndical- 
ism act,  as  applied  in  the  case  before  it,  was  "an  arbitrary  and 
unreasonable  exercise  of  the  police  power  of  the  State,  un- 
warrantably infringing  the  liberty  of  the  defendent  in  viola- 
tion of  the  due  process  clause  of  the  Fourteenth  Amend- 
ment." ^^  In  193 1  the  Court  confirmed  this  interpretation  by 
invalidating  a  Minnesota  statute  on  the  same  ground.^*  Under 
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this  interpretation  the  Court  has  in  recent  years  been  using 
the  due  process  clause  to  protect  civil  liberty,  whereas  earlier 
courts  had  used  it  to  protect  property. 

Grozip  Discri?nination  by  Law: 

''''The  Equal  Protection  of  the  Laws" 

The  Fourteenth  Amendment  contains  a  third  clause  of  great 
significance  for  minorities,  that  forbidding  a  state  to  "deny 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  A  series  of  decisions  beginning  in  1877  limited  the  value 
of  this  clause  for  minority  groups,  especially  Negroes,  by  per- 
mitting some  types  of  classifications  which  have  had  the  effect 
of  limiting  their  rights.  The  equal  protection  clause  has  not 
restrained  the  states  from  requiring  segregated,  and  generally 
inferior,  facilities  for  Negroes. 

The  Civil  Rights  Cases  of  1883  ^^  led  to  one  of  the  most  im- 
portant opinions  with  respect  to  the  equal  protection  clause. 
On  the  authority  of  the  Civil  Rights  Act  of  1875  the  federal 
government  sought  to  convict  persons  who  denied  to  Negroes 
the  accommodations  of  an  inn  or  hotel,  admission  to  a  theatre, 
and  a  seat  in  the  ladies'  car  of  a  railroad  train.  The  Court,  by 
eight  to  one,  through  Justice  Bradley  invalidated  the  statute 
on  several  grounds.  First,  it  was  not  within  the  Congressional 
power  under  the  Fourteenth  Amendment  to  deal  with  "in- 
dividual invasions  of  individual  rights,"  since  that  Amendment 
restrained  the  states,  not  private  persons.  Second,  the  Act  went 
too  far  to  be  authorized  by  the  Thirteenth  Amendment.  A 
Negro's  inability  to  enter  an  inn,  a  public  carrier,  or  a  place 
of  amusement  because  an  individual  operator  refused  to  admit 
him,  the  Court  held,  is  not  a  badge  of  slavery.  Thus  the  Court 
ruled  that  the  Fourteenth  Amendment  gave  Congress  the 
power  to  prohibit  discrimination,  but  only  if  practiced  by  a 
state,  not  by  individuals;  the  Thirteenth  Amendment,  accord- 
ing to  this  opinion,  does  permit  Congress  to  restrain  the  actions 
of  individuals,  but  it  does  not  cover  the  particular  actions 
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which  the  Civil  Rights  Act  of  1875  sought  to  prohibit.  In  these 
cases  the  minorities  issue  was  caught  up  in  the  separate  issue 
of  the  limits  of  federal  power.  The  Court  hesitated  to  go  so 
far  as  Congress  went  in  the  expansion  of  national  power  dur- 
ing the  Reconstruction  period. 

The  decision  in  the  Civil  Rights  Cases  still  prevails,  though 
not  unchallenged.  Its  reasoning  was  forcibly  disputed  in  a 
famous  dissent  by  Justice  Harlan.  "I  cannot  resist  the  conclu- 
sion," he  said,  "that  the  substance  and  spirit  of  the  recent 
amendments  of  the  Constitution  have  been  sacrificed  by  a 
subtle  and  ingenious  verbal  criticism."  ^^  In  reply  to  the  ma- 
jor! t}^  view  that  the  Fourteenth  Amendment  was  a  restraint 
only  upon  the  states,  he  insisted  that  it  grants  full  United  States 
citizenship  to  a  former  slave  group,  and  empowers  Congress, 
by  the  last  clause,  to  enforce  "by  appropriate  legislation"  all 
the  other  provisions  of  the  Amendment;  Congress  might  thus 
not  only  prohibit  the  states  from  certain  acts,  but  might  also 
directly  restrain  private  persons  who  violate  the  civil  rights  of 
others.  To  support  this  position  Justice  Harlan  pointed  to  an 
early  case,  Prigg  v.  Femisylvania,^''  in  which  the  Court  up- 
held a  Congressional  act  punishing  persons  who  obstructed  an 
owner  or  his  agent  in  seizing  an  escaped  slave.  This  law  of  1793 
was  said  to  be  based  on  Article  IV,  Section  2  of  the  Constitu- 
tion, which  provides:  "No  person  held  to  service  or  labor  in 
one  State,  under  the  laws  thereof,  escaping  into  another,  shall, 
in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim 
to  the  party  to  whom  such  service  or  labor  might  be  due." 
The  Court  ruled  that  the  Constitutional  provision  was  self- 
enforcing,  that  if  Congress  could  establish  the  owner's  right 
to  the  return  of  his  slave,  Congress  could  enforce  this  right. 
"The  fundamental  principle,"  said  Justice  Story  for  a  unani- 
mous Court,  "applicable  to  all  cases  of  this  sort,  would  seem 
to  be,  that  where  the  end  is  required,  the  means  are  given;  and 
where  the  duty  is  enjoined,  the  ability  to  perform  it  is  contem- 
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plated  to  exist  on  the  part  of  the  functionaries  to  whom  it  is  en- 
trusted." ^^  Relying  on  this  opinion,  Justice  Harlan  observed 
in  his  Civil  Rights  Cases  dissent:  "I  insist  that  the  national  legis- 
lature may,  without  transcending  the  limits  of  the  Constitu- 
tion, do  for  human  liberty  and  the  fundamental  rights  of 
American  citizenship,  what  it  did,  with  the  sanction  of  this 
court,  for  the  protection  of  slavery  and  the  rights  of  the  masters 
of  fugitive  slaves."  ^^  The  Prigg  case,  despite  Justice  Harlan's 
cogent  argument,  nevertheless  rests  on  different  grounds  than 
the  Civil  Rights  Cases.  The  earlier  case  rests  on  the  fully  war- 
ranted ground  that  the  Constitution  gave  a  slaveowner  a  claim 
to  recover  an  escaped  slave,  but  Justice  Harlan's  opinion  rests 
on  the  much  less  solid  ground  that  the  United  States  citizen- 
ship carries  with  it  a  right  not  to  be  discriminated  against  by 
private  persons. 

Justice  Harlan  pursued  his  own  objective  relentlessly.  In 
reply  to  the  majority  view  that  the  discriminatory  actions  pro- 
hibited by  the  Civil  Rights  Act  of  1875  were  not  a  "badge  of 
servitude,"  he  argued  that  these  actions  were  inimical  to  the 
freedom  ^ranted  the  Negro  in  the  Thirteenth  Amendment. 
He  seemed  to  accept  the  government's  contention  that  the  dis- 
criminations which  the  statute  sought  to  ehminate,  though 
practiced  without  legal  prescription  and  only  by  private  in- 
dividuals, were  so  widespread  as  to  constitute  an  institutional 
or  customary  disability  that  was  truly  a  "badge  of  servitude."  ^° 
Justice  Harlan  also  cited  the  Cruikshank  case  ^^  dictum  that 
while  the  right  of  suffrage  is  not  itself  an  attribute  of  federal 
citizenship,  the  Fifteenth  Amendment  made  it  a  federal  right 
for  a  citizen  to  be  protected,  in  his  right  to  vote,  from  abridg- 
ment because  of  race  or  color  or  previous  condition  of  servi- 
tude. The  same  reasoning,  he  asserted,  should  apply  to  the 
Civil  Rights  Act  of  1875:  the  state  is  the  fount  of  civil  rights"^^ 
in  general,  but  the  right  to  be  protected  against  their  abridg-  \ 
ment  because  of  race  or  color  is  guaranteed  by  the  United 
States  government.^^ 
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The  result  of  the  majority  opinion  in  the  Civil  Rights  Cases 
was  that  the  federal  government  could  not  punish  individuals 
who  excluded  or  segregated  Negroes.  By  the  combination  of 
a  previous  and  a  later  decision  the  Supreme  Court  ruled  that 
the  states,  too,  could  not  prohibit  segregation  on  interstate 
public  carriers.  The  first  of  these  cases  was  Hall  v.  de  Cuir,'^^ 
in  1877,  involving  a  Louisiana  statute  of  1869  which  forbade 
carriers  in  that  state  to  segregate  passengers  according  to  race 
or  color.  A  Negro  woman  boarded  a  ship  at  New  Orleans  for 
Hermitage,  in  the  same  state,  and  was  refused  space  in  a  cabin 
reserved  for  white  travelers.  The  Supreme  Court,  reversing 
the  highest  court  in  Louisiana,  held  the  law  unconstitutional 
as  an  attempt  by  one  state  to  regulate  the  conditions  of  inter- 
state commerce.  Though  the  statute  prescribed  that  segrega- 
tion was  prohibited  only  while  the  carrier  was  in  the  state  of 
Louisiana,  the  Court  held  that  it  affected  the  operator's  "con- 
duct to  some  extent  in  the  management  of  his  business  through- 
out his  entire  voyage,"  and  was  hence  unconstitutional.  "If 
the  public  good  requires  such  legislation,"  said  the  Court,  re- 
ferring to  antidiscrimination  laws,  "it  must  come  from  Con- 
gress and  not  from  the  States."  ^^  We  have  just  seen,  however, 
in  the  Civil  Rights  Cases  of  1883,  that  an  attempt  by  Congress 
to  punish  segregation  on  the  part  of  common  carriers  was  de- 
clared to  be  likewise  unconstitutional.  The  Court  in  1877  had 
ruled  that  only  Congress  could  prevent  segregation  on  public 
conveyances,  but  in  1883  invalidated  a  federal  law  designed 
to  do  just  that.  (There  were  three  justices,  Waite,  Field,  and 
Bradley,  who  were  members  of  the  Court  during  both  cases 
and  decided  with  the  majority  each  time.)  In  1877  the  Court 
ruled  on  the  basis  of  the  commerce  clause,  but  in  1883  it  ig- 
nored that  clause,  under  which  the  federal  government's  au- 
thority to  eliminate  segregation  on  interstate  carriers  might 
conceivably  have  been  upheld. 

In  1890  the  Supreme  Court  added  the  final  touch  to  these 
inconsistencies  in  a  case  ^^  involving  a  Mississippi  law  which 
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required  separate  accommodations  on  railroads  for  Negroes 
and  whites.  Tlie  issue  here  was  the  same  as  in  the  Hall  case  of 
1877:  does  the  state  law  regulate  interstate  commerce?  But 
now,  where  the  law  required  rather  than  prohibited  segrega- 
tion, the  Court  upheld  its  constitutionality.  Attempting  to  dis- 
tinguish this  case  from  the  Hall  case.  Justice  Brewer  for  the 
majority  pointed  out  that  in  the  earlier  one  the  Louisiana 
Supreme  Court  had  held  that  the  law  applied  to  interstate 
carriers  while  in  that  state,  whereas  in  the  present  case  the 
Mississippi  Supreme  Court  held  that  the  law  apphed  only  to 
commerce  within  the  state.  The  Court,  said  Justice  Brewer, 
felt  constrained  to  accept  the  construction  placed  upon  the 
law  by  the  state's  highest  tribunal.  And  since  what  affects 
"only  commerce  within  the  State  is  no  invasion  of  the  powers 
given  to  Congress  by  the  commerce  clause,"  he  concluded, 
the  Mississippi  law  was  not  unconstitutional.^^ 

Justice  Harlan,  again  dissenting  (this  time  joined  by  Justice 
Bradley),  saw  no  such  distinction  between  the  two  cases.  "In 
its  application  to  passengers  on  vessels  engaged  in  interstate 
commerce,"  he  said,  "the  Louisiana  enactment  forbade  the 
separation  of  the  white  and  black  races  while  such  vessels  were 
within  the  limits  of  that  State.  The  Mississippi  statute,  in  its 
application  to  passengers  on  railroad  trains  employed  in  inter- 
state commerce,  requires  such  separation  of  races,  while  those 
trains  are  within  that  State.  I  am  unable  to  perceive  how  the 
former  is  a  regulation  of  interstate  commerce,  and  the  other 
is  not."  ^^  By  ruling  as  it  did  in  these  two  cases,  then,  the 
Court  urged  that  a  Louisiana  law  prohibiting  segregation  on 
carriers  while  in  Louisiana  was  unconstitutional,  whereas  a 
Mississippi  law  requiring  segregation  on  carriers  while  in  Mis- 
sissippi was  constitutional. 

In  the  very  year  that  the  Court  upheld  this  Mississippi  stat- 
ute, 1890,  Louisiana  passed  a  similar  law  requiring  separate 
but  equal  accommodations  for  Negroes  and  whites  on  rail- 
roads carrying  passengers  within  the  state.  Plessy,  a  Louisiana 
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citizen  of  one-eighth  Negro  descent,  refused  to  leave  a  coach 
reserved  for  whites;  he  v^as  ejected  and  subsequently  impris- 
oned. In  the  Supreme  Court  ^^  he  claimed  that  the  law  under 
which  he  was  convicted  violated  the  Thirteenth  Amendment, 
but  the  majority,  with  one  justice  not  participating  and  Justice 
Harlan  again  dissenting,  held  that  the  statute  "implies  merely 
a  legal  distinction  between  the  white  and  colored  races,"  and 
did  not  tend  to  "reestablish  a  state  of  involuntary  servitude."  ^^ 
The  Court  also  rejected  the  argument  that  the  statute  vio- 
lated the  Fourteenth  Amendment.  Though  the  object  of  that 
Amendment,  said  Justice  Brown  for  the  Court,  was  to  en- 
force the  equality  of  the  races  before  the  law,  "in  the  nature 
of  things  it  could  not  have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social,  as  distinguished  from 
political  equality,  or  a  commingling  of  the  two  races  upon 
terms  unsatisfactory  to  either."  ^"  Such  a  distinction,  it  was 
added,  does  not  imply  the  inferiority  of  one  of  the  races;  if 
inferiority  is  inferred  from  it,  "it  is  not  by  reason  of  anything 
found  in  the  act,  but  solely  because  the  colored  race  chooses 
to  put  that  construction  upon  it."  ^^  Asserting  that  "legislation 
is  powerless  to  eradicate  racial  instincts,"  the  Court  concluded: 
"If  one  race  be  inferior  to  the  other  socially,  the  Constitution 
of  the  United  States  cannot  put  them  upon  the  same  plane."  ^^ 

In  its  argument  that  law  cannot  enforce  a  "commingling  of 
the  two  races,"  the  Court  was  ignoring  one  fundamental  fact 
— that  the  state  of  Louisiana  was  not  merely  permitting  the 
races  to  remain  apart,  but  was  requiring  their  separation  by 
law.  Legislation,  said  the  majority,  could  not  bring  social 
equality,  but  it  upheld  legislation  prescribing  social  inequality. 
Justice  Harlan  stated  prophetically:  "In  my  opinion,  the  judg- 
ment this  day  rendered  will,  in  time,  prove  to  be  quite  as 
pernicious  as  the  decision  made  by  this  tribunal  in  the  Dred 
Scott  case."  ^^ 

Having  decided  that  state  laws  requiring  segregation  of  Ne- 
groes from  whites  do  not  violate  any  clause  in  the  Fourteenth 
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Amendment,  the  Supreme  Court  began  to  insist  upon  the 
"separate  but  equal"  rule  in  the  cases  which  followed  Flessy 
V.  Ferguson.  One  of  the  objectives  of  Negro  organizations  has 
been  to  secure  the  equal  facilities  to  which  the  Court  has  said 
they  are  entitled.  This  has  been  a  hard  struggle,  for  Negroes 
cannot  afford  to  appeal  to  the  courts  every  time  they  are  pro- 
vided inferior  facilities,  and  the  courts  have  no  arrangements 
for  undertaking  investigations  of  the  separate  but  equal  facili- 
ties they  prescribe.  The  result  is  that  Negroes  have  been 
treated  as  less  than  the  equals  of  whites  in  spite  of  the  Four- 
teenth Amendment  and  federal  and  state  laws  intended  to 
guarantee  them  the  "equal  protection  of  the  laws." 

The  Supreme  Court  has  usually  been  firm  in  its  insistence 
upon  the  separate  but  equal  rule  in  certain  areas  of  Negro- 
white  relations.  In  reversing  one  part  of  a  lower  court's  decision 
in  19 14,  the  Court  held  that  an  Oklahoma  law  of  1907  was  a 
violation  of  the  Fourteenth  Amendment  because,  while  re- 
quiring separate  but  equal  railroad  coaches  and  waiting  rooms 
for  Negroes  and  whites,  it  permitted  the  railroads  to  run  sleep- 
ing, dining,  and  chair  cars  for  the  exclusive  use  of  either 
group. ^^  Justice  Hughes,  in  his  opinion  for  a  unanimous  Court, 
rejected  the  reasoning  behind  the  law  that  there  might  not  be 
enough  Negroes  seeking  such  accommodations  to  warrant  the 
cost  of  providing  them.  He  stated:  "It  makes  the  constitutional 
right  depend  upon  the  number  of  persons  who  may  be  dis- 
criminated against,  whereas  the  essence  of  the  constitutional 
right  is  that  it  is  a  personal  one."  ^^ 

A  few  years  later,  in  Biichanmi  v.  Warley  ^^  in  19 17,  the 
Court  ruled  that  no  state  or  local  government  may  pass  a  law 
limiting  a  person's  right  to  occupy,  buy,  and  sell  property 
merely  because  of  his  color.  One  result  of  this  decision  was 
that  persons  who  wished  to  prevent  minority  group  members 
from  occupying  certain  land  made  private  agreements  for  that 
purpose.  In  1926  the  constitutionality  of  such  private  restric- 
tive covenants  was  challenged  in  Corrigan  v.  Buckley, ^"^  but 
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the  Supreme  Court  unanimously  ruled  that  such  private  con- 
tracts did  not  violate  the  Fifth  Amendment,  which  restrains 
only  the  federal  government;  or  the  Thirteenth  Amendment, 
which  deals  only  with  involuntary  servitude;  or  the  Fourteenth 
Amendment,  which  restrains  only  the  states.  The  Court  ig- 
nored the  argument  that  the  enforcement  of  restrictive  cove- 
nants by  state  courts  constituted  "state  action"  enjoined  by 
the  Fourteenth  Amendment,  and  dismissed  the  case  for  lack 
of  jurisdiction  over  the  other  claims  advanced. ^^ 

The  attainment  of  equal  facilities  in  education  has  been  a 
major  objective  of  Negro  organizations  especially  since  1908, 
when  the  Supreme  Court  held  that  a  Kentucky  statute  requir- 
ing that  all  schools  give  instruction  to  Negroes  and  whites 
separately  was  not  a  violation  of  the  Fourteenth  Amendment.^^ 
A  tabulation  of  cases  ^°  from  1865  through  1934  involving  the 
separate  school  for  Negroes  reveals  some  interesting  facts.  The 
validity  of  educational  segregation  was  challenged  in  state 
courts  of  last  resort  thirty-seven  times,  and  each  time  the  con- 
stitutionality of  the  separate  school  was  upheld.  Though  unable 
to  undermine  the  legal  basis  of  segregation  in  the  schools, 
Negroes  succeeded  in  twenty-four  cases,  without  a  single  set- 
back, in  preventing  segregation  in  the  absence  of  a  state  law 
on  the  subject.  They  brought  suit  twenty-eight  times  to  com- 
pel the  providing  of  equal  facilities  in  the  separate  schools,  but 
won  only  nine  of  these  cases.  In  the  nineteen  lost  cases  the 
principle  of  equal  facilities  was  recognized,  but  the  courts  held 
that  the  existence  of  inequality  was  not  properly  shown. 

That  the  Supreme  Court  doctrine  of  separate  but  equal 
facilities  for  Negroes  has  failed  in  the  educational  field  is  shown 
by  data  prepared  by  the  United  States  Office  of  Education. 
As  of  1950,  the  following  twenty-one  states  as  well  as  the 
District  of  Columbia  either  required  or  expressly  permitted 
segregation  in  the  schools:  Alabama,  Arizona,  Arkansas,  Dela- 
ware, Florida,  Georgia,  Kansas,  Kentucky,  Louisiana,  Mary- 
land,  Mississippi,   Missouri,  New  Mexico,  North  Carolina, 
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Oklahoma,  South  CaroHna,  Tennessee,  Texas,  Virginia,  West 
Virginia,  Wyoming. ^^  According  to  data  collected  by  the 
Office  of  Education,  most  of  these  states  have  provided  far 
from  equal  facilities  for  Negroes  if  one  judges  by  the  current 
expense  per  white  and  Negro  pupil  in  average  daily  attendance. 
Seventeen  states  and  the  District  of  Columbia  together  spent 
an  average  of  $104.66  per  white  pupil  in  average  daily  attend- 
ance in  1946,  and  only  $57.57  per  Negro  pupil.  The  data 
for  1948-49  are  not  complete  but  they  show  a  similar  dis- 
crepancy. The  figures  for  each  state  and  the  District  of  Colum- 
bia follow.^2 

TABLE  I 

Expense  per  White  and  Negro  Pupil  in  Segregated  Schools  in 
Seventeen  States  and  in  the  District  of  Columbia 

(Figures  are  for  1946,  except  those  marked  with  an  asterisk,  which  are 

for  1948-49) 

White     Negro  White     Negro 


Alabama 

$120.50  * 

$  81.83  * 

North  Caro- 

Arkansas 

III. 15  * 

62.22  * 

lina 

131.85* 

115.02 

Delaware 

188.35* 

131.67* 

Oklahoma 

166.31  * 

175-32 

Florida 

134.76 

61.75 

South  Caro- 

Georgia 

82.57 

31.14 

lina 

148.48  * 

69.65 

Kentucky 

90.05 

98.35 

Tennessee 

80.30 

55-44 

Louisiana 

136.12 

43.81 

Texas 

123.14 

91.22 

Maryland 

130.40 

110.66 

Virginia 

104.29 

53-15 

Mississippi 

122.74* 

26.81  * 

West  Virginia 

100.63 

1 1 1.47 

Missouri 

$137.68 

$133-35 

District  of  Co- 

lumbia 

281.41  * 

210.42 

The  Supreme  Court  has  protected  the  rights  of  minorities 
against  the  attempts  of  certain  states  to  place  them  at  a  disad- 
vantage in  economic  pursuits.  In  an  early  case  in  1886,  Yick 
Wo  V.  Hopkins,^^  the  Court  unanimously  invalidated  as  a 
violation  of  the  Fourteenth  Amendment  a  San  Francisco  ordi- 
nance which,  authorizing  a  board  of  supervisors  to  grant  and 
withhold  licenses  for  the  operation  of  laundries,  was  obviously 
aimed  at  driving  Chinese  laundry  owners  out  of  business. 
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In  19 1 5  an  Arizona  statute  was  invalidated  under  the  same 
Amendment  in  Truax  v.  Raich. ^^  The  law,  passed  in  19 14, 
ordered  that  in  all  establishments  with  five  or  more  workers 
80  percent  of  them  must  be  citizens  of  the  United  States.  In 
compliance  with  the  law  a  restaurant  owner  told  his  Austrian 
cook  he  would  have  to  leave  the  job.  The  Supreme  Court  held 
the  law  to  be  an  unreasonable  classification:  "It  requires  no 
argument  to  show  that  the  right  to  work  for  a  living  in  the 
common  occupations  of  the  community  is  of  the  very  essence 
of  the  personal  freedom  and  opportunity  that  it  was  the  pur- 
pose of  the  [Fourteenth]  Amendment  to  secure."  ^^ 

Three  Supreme  Court  decisions  issued  on  the  same  day  in 
1879  protected  Negroes  and  other  minorities  from  unfair  dis- 
crimination in  the  selection  of  juries.  In  the  first  case,  Strauder 
V.  West  Vtrgijiia,^^  the  Court  invahdated  a  state  law,  which 
excluded  Negroes  from  juries,  on  the  ground  that  it  violated 
the  equal  protection  clause  of  the  Fourteenth  Amendment. 
This  decision  protected  both  the  Negro's  right  to  serve  on 
juries,  and  the  Negro  defendant's  right  to  be  tried  by  a  jury 
selected  without  exclusion  of  any  person  merely  because  of 
race  or  color.*'^  In  the  second  case,  Virginia  v.  Rives,^^  the 
Court  held  that  a  Negro  defendant  does  not  have  the  right 
to  be  tried  by  a  jury  on  which  some  Negroes  serve,  but  that 
he  does  have  the  right  to  be  tried  by  a  jury  from  which  Ne- 
groes have  not  been  excluded  on  the  ground  of  their  race  or 
color.  "A  mixed  jury  in  a  particular  case,"  said  Justice  Strong 
for  the  entire  Court,  "is  not  essential  to  the  equal  protection 
of  the  laws."  ^^  In  the  last  of  the  three  cases.  Ex  parte  Vir- 
ginia,"^^  the  Court  upheld  that  section  of  the  Civil  Rights  Act 
of  1875  which  prohibited  the  exclusion  of  any  citizen  from  a 
jury  "on  account  of  race,  color  or  previous  condition  of  servi- 
tude." This  Act,  it  ruled,  was  an  appropriate  implementation 
of  the  Fourteenth  Amendment.  Thus  the  Court  again  pro- 
tected the  right  of  Negroes  to  exemption  from  exclusion  from 
juries  simply  on  racial  grounds. 
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The  Supreme  Court's  record  on  the  voting  rights  of  minori- 
ties is  a  mixed  one.  Before  taking  up  the  cases  involving  the 
Fourteenth  Amendment,  the  subject  of  this  section,  brief  men- 
tion may  be  made  of  an  important  case  under  the  Fifteenth."^  ^ 
In  19 1 5  the  Court  declared  unconstitutional  an  amendment 
to  the  Oklahoma  constitution  which  provided  that  no  one 
might  vote  unless  he  could  read  or  write  any  section  of  the 
state  constitution,  but  which  then  provided  that  the  following 
classes  of  citizens  could  vote  even  if  they  failed  the  literacy 
test:  those  who  were  entitled  to  vote  on  or  before  January  i, 
1866,  or  who  lived  in  a  foreign  country  before  that  date,  or 
lineal  descendants  of  such  persons.  This  amendment,  the  fa- 
mous "grandfather  clause,"  thus  required  that  Negroes  pass 
a  literacy  test  to  vote  but  that  other  groups  need  not  pass  it  to 
vote.  While  holding  that  the  states  might  legitimately  set  up 
the  literacy  requirement,  the  unanimous  Court  (one  justice  not 
participating)  pointed  out  that  in  this  case  the  literacy  require- 
ment was  so  intimately  connected  with  the  unreasonable  test 
of  one's  status  or  one's  forebears'  status  before  January  i,  1866, 
that  both  provisions  must  be  struck  down.'''^ 

Another  widely  used  method  in  the  South  to  keep  the  Ne- 
gro from  voting  is  the  "white  primary."  Negro  organizations 
have  conducted  a  running  battle  to  gain  for  Negroes  the  right 
to  vote  in  the  primary  elections  of  the  Democratic  party,  the 
only  election  in  the  South  in  which  there  is  a  genuine  contest 
around  significant  issues.  The  South  has  exhibited,  here  as  in 
no  other  area  of  civil  rights,  that  its  leading  holders  of  political 
power  do  not  recognize  the  spirit  of  the  law  of  the  land  when 
it  goes  counter  to  the  basis  and  condition  of  their  supremacy. 
No  sooner  has  the  Supreme  Court  outlawed  one  way  of  ex- 
cluding Negroes  from  the  Democratic  primaries  than  South- 
ern legislatures  and  executives,  usually  backed  by  their  judi- 
ciaries, have  found  another  way  to  accomplish  the  same  end. 

It  was  in  1927  that  the  Court  first  struck  a  blow  at  the  white 
primary.  In  Nixon  v.  Herndon  "^^  the  Court  invalidated  a  Texas 
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statute  forbidding  the  Negro  to  vote  in  the  Democratic  pri- 
mary, on  the  ground  that  it  violated  the  Fourteenth  Amend- 
ment. Five  years  later  the  Court,  in  a  five-to-four  decision,"^^ 
defeated  a  Texas  attempt  to  continue  the  illegal  exclusion  by 
making  it  appear  that  it  was  no  longer  the  state  that  was  deny- 
ing the  right  in  question.  A  statute  had  been  passed  which  em- 
powered the  executive  committee  of  the  Democratic  party  to 
prescribe  the  qualifications  for  membership  in  it.  Justice  Car- 
dozo  ruled  for  the  narrow  majority  that  the  existence  of  the 
Texas  law  meant  that  it  was  the  state  which  continued  to  deny 
Negroes  the  right  to  a  voice  in  the  primary.  But  he  clearly  re- 
vealed the  next  step  for  Texas  Democrats  when  he  asserted 
that  the  inherent  power  to  run  the  party  lay  not  in  the  execu- 
tive committee  but  in  the  state  convention.  This  decision  was 
given  on  May  2,  1932.  Three  weeks  later  the  state  convention 
of  the  Democratic  party  voted  to  exclude  nonwhites.  In  1935 
this  action  was  contested  in  the  Supreme  Court;  in  Grovey  v. 
Townsejid  '^^  the  Court  unanimously  held  that  the  exclusion 
by  the  Texas  Democratic  party  did  not  violate  any  part  of 
the  Fourteenth  Amendment. 

Section  51,  Title  18  of  the  United  States  Code  is  a  law  that 
has  had  many  designations  since  its  enactment  in  1870.'^®  It 
protects  the  federally  secured  rights  and  privileges  of  citizens 
and  persons  against  conspiracies  of  two  or  more  persons.  An 
early  decision  in  1884  '^'^  held  Section  51  (then  known  as  Sec- 
tion 5508,  Revised  Statutes)  an  appropriate  attempt  by  Con- 
gress to  protect  the  right  of  citizens  to  vote  freely  for  federal 
offices,  a  right  guaranteed  under  Article  I,  Section  4  of  the 
Constitution.  In  1 9 1 5  the  Court  again  upheld  the  authority  of 
the  United  States  government  to  punish  persons  who  conspired 
to  injure  voters  in  the  free  exercise  of  their  right  to  vote  in  a 
Congressional  election. '^^  Two  years  later,  however,  the  Court 
restricted  the  application  of  this  federal  statute  (known  at 
that  time  as  Section  19,  Criminal  Code  of  1909),  holding  that 
it  could  not  apply  to  a  primary  election  even  though  it  was 
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for  a  national  office.'''^  The  protection  of  a  citizen's  right  in 
the  primary,  Justice  Clarke  said  for  a  unanimous  Court,  was 
a  function  of  the  state  governments.  In  191 8  the  Court  ruled 
that  this  federal  statute  did  not  protect  citizens  against  con- 
spiracies to  bribe  voters.^" 

Mention  of  a  case  ^^  involving  the  Thirteenth  Amendment 
concludes  our  review  of  the  Supreme  Court's  work  until  about 
1937.  In  Clyatt  v.  U.S.  the  Court  permitted  the  accused  a  new 
trial,  but  it  laid  down  a  general  proscription  of  peonage,  which 
it  defined  as  "a  status  or  condition  of  compulsory  service, 
based  upon  the  indebtedness  of  the  peon  to  the  master."  ^^ 

Whose  Fourteenth  Amendmeiit? 

This  review  of  Supreme  Court  decisions  on  minority  rights 
has  shown  that  the  Court  has  limited  the  protection  afforded 
by  the  constitutional  amendments  and  statutes  which  followed 
the  Civil  War.  The  Fourteenth  Amendment  was  considered  a 
bulwark  against  discrimination,  but  its  three  famous  clauses, 
protecting  the  "privileges  or  immunities"  of  United  States 
citizens  and  guaranteeing  all  persons  "due  process  of  law"  and 
"the  equal  protection  of  the  laws"  against  abridgment  by  the 
states,  were  so  narrowly  construed  as  to  make  them  far  weaker 
supports  than  they  seemed  at  first.  As  we  have  already  noted, 
this  Amendment  gave  more  protection  to  industrial  capital 
than  to  minorities.  From  1868  to  191 1,  Collins  found,^^  the 
Supreme  Court  handed  down  604  decisions  in  cases  involving 
the  Fourteenth  Amendment,  but  only  twenty-eight  of  them 
affected  Negro  rights.  Of  these  twenty-eight,  Collins  added, 
twenty-two  were  decided  against  the  Negro  interest.^^  "It  is 
not  the  negro,"  he  concluded,  "but  accumulated  and  organ- 
ized capital,  which  now  [191 2]  looks  to  the  Fourteenth 
Amendment  for  protection  from  State  activity."  ^^  Big  Busi- 
ness continued  to  find  protection  in  the  Fourteenth  Amend- 
ment. From  1920  to  the  end  of  1936  the  Supreme  Court  in 
1 3  2  cases  held  a  state  law  unconstitutional  because  it  violated 
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that  Amendment,  and  about  two  thirds  of  these  decisions  pre- 
vented the  states  from  deaHng  with  important  economic  prob- 
lems in  the  way  they  saw  fit.^® 

At  the  same  time  that  the  Court  was  hmiting  the  protection 
which  the  Fourteenth  Amendment  could  afford  minorities,  it 
was  broadening  that  Amendment's  applicability  to  business  by 
including  corporations  within  the  meaning  of  "persons"  as 
used  in  the  due  process  and  equal  protection  clauses  of  the 
first  section.  In  the  Slaughter  House  Cases  in  1 873  Justice  Miller 
had  said  of  the  equal  protection  clause:  "We  doubt  very  much 
whether  any  action  of  a  State  not  directed  by  way  of  dis- 
crimination against  the  negroes  as  a  class,  or  on  account  of  their 
race,  will  ever  be  held  to  come  within  the  purview  of  this 
provision."  ^^  This  was  not  good  prophecy,  for  the  Court 
later  gave  corporations  effective  support  in  their  attempts  to 
prevent  the  states  from  regulating  their  activities  too  closely. 
Despite  this  support  for  corporations  in  the  economic  realm, 
the  Court,  in  the  Berea  College  case,^^  refused  to  uphold  a 
corporation  in  the  field  of  education  against  state  control. 
Berea  College,  giving  unsegregated  instruction  to  Negroes  and 
whites,  was  accused  of  violating  a  Kentucky  statute  of  1904 
forbidding  such  teaching  by  persons  or  corporations.  The 
Supreme  Court  chose  not  to  pass  upon  the  constitutional  ques- 
tions presented  to  it,  but  upheld  the  conviction  of  Berea  College 
on  the  ground  that,  as  a  corporation,  it  was  subject  to  state 
control;  hence  Kentucky  could  properly  withhold  from  the 
institution  the  right  to  give  unsegregated  instruction  to  Ne- 
groes and  whites.^^  Thus  it  did  Berea  College  no  good  to  point 
to  its  corporate  status  and  the  Fourteenth  Amendment  in  de- 
fense of  its  activity,  though  corporations  were  frequently  able 
to  halt  state  regulation  on  the  same  ground. 

There  has  been  much  debate  over  what  Congress  intended 
by  the  Fourteenth  Amendment  and  what  the  American  people 
took  it  to  mean.  In  his  detailed  account  of  its  origin  and  passage, 
Flack  has  claimed  that  the  intent  of  Congress  was: 
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"  I .  To  make  the  Bill  of  Rights  (the  first  eight  Amendments) 
binding  upon,  or  applicable  to,  the  States. 

"2.  To  give  validity  to  the  Civil  Rights  Bill  [of  1866]. 

"3.  To  declare  who  were  citizens  of  the  United  States."  ^^ 

Contrary  to  the  Supreme  Court's  interpretation  as  we  have 
reviewed  it,  Flack  also  found  that  the  Amendment  was  meant 
to  give  Congress  "the  power  to  determine  what  were  the 
privileges  and  immunities  of  citizens,  thereby  being  enabled 
to  secure  equal  privileges  and  immunities  in  hotels,  theaters, 
schools,  etc."  ^^  And  Flack  has  concluded  that,  "according  to 
the  purpose  and  intention  of  the  Amendment  as  disclosed  in 
the  debates  in  Congress  and  in  the  several  state  Legislatures 
and  in  other  ways,  Congress  had  the  constitutional  power  to 
enact  direct  legislation  to  secure  the  rights  of  citizens  against 
violation  by  individuals  as  well  as  by  States."  °^ 


THE    SUPREME    COURT  S    ROLE    IN    GROUP    DISCRIMINATION 

This  review  of  the  Supreme  Court's  handling  of  issues  in- 
volved in  group  discrimination  between  1868  and  1937  shows 
that  the  Court  was  most  consistent  in  the  protection  of  Ne- 
groes' rights  to  a  fair  trial,  to  exemption  from  forced  labor,  to 
equal  but  separate  pubhc  facilities,  to  enter  any  business  or 
occupation,  and  to  make  contracts.  These  are  rights  the  exer- 
cise of  which  is  least  likely  to  bring  Negroes  into  close  per- 
sonal association  with  whites  on  a  level  of  equality.  Where 
the  exercise  of  Negro  rights  might  result  in  equal  intergroup 
association,  e.g.,  in  use  of  the  same  pubhc  facilities,  the  Court 
was  reluctant  to  uphold  Negro  claims.  Thus  the  Court's  role 
was  to  support  laws  which  enforced  the  separation  of  the  Ne- 
gro and  white  castes  and  to  strike  down  laws  which  allowed 
or  encouraged  intercaste  contact  that  implied  their  social  equal- 

It  is  necessary  at  this  point  to  make  clear  in  what  sense  the 
word  "caste"  is  used  in  this  discussion.  We  mean  by  caste  a 
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group  of  persons  so  sharply  marked  off  from  other  groups  in 
point  of  status  or  prestige  and  "style  of  life"  that  movement 
from  one  group  to  another  is  rare  and  virtually  impossible  ex- 
cept where  a  member  of  one  group  can  feign  the  attributes  of 
another.  There  is  no  way  to  move  up  the  caste  ladder  in  a 
manner  acceptable  to  the  persons  a  climber  will  meet,  except 
to  conceal  previous  membership  in  the  caste  below.  The  use 
of  the  concept  of  caste  follows  that  of  Weber,''^  Maclver  ^* 
and  Myrdal.^^  As  Maclver  has  put  it,  "Caste  rests  always  on 
differences  already  decided  at  birth,  and  these  differences  can- 
not be  undone  by  native  quality  or  achievement,  by  the  ac- 
quisitioufof  wealth,  or  by  any  other  means."  ^'^ 

The  most- marked  caste  differences  occur  where  there  are 
easily  discerned  ethnic  differences,  as  in  the  case  of  Negro- 
white  relations  in  tjiis  country.^''^  Ethnic  differences,  as  Weber 
has  remarked,^^  may  mean  merely  that  each  group  avoids  con- 
tact with  the  other  and  considers  itself  superior.  But  when 
such  differences  become  the  basis  for  a  hierarchy  in  which 
one  group  is  generally  considered  superior  to  the  other,  then 
there  is  a  caste  order  of  the  most  rigid  kind. 

Such  is  the  nature  of  Negro-white  relations  in  the  United 
States.  The  caste  order  of  the  classic  type  is  generally  believed 
to  be  that  of  the  Hindus.  The  American  castes,  however,  as 
Weber  also  remarks,^^  do  not  have  the  Hindu  castes'  religious 
orientation,  a  quality  which  strengthens  the  Oriental  struc- 
ture of  caste.  Since  the  beginning  of  the  eighteenth  century, 
when  Negro  slaves  in  America  were  permitted  or  encouraged 
to  become  Christians,  the  caste  order  here  has  lacked  this  re- 
ligious prop.  In  the  absence  of  this  particular  kind  of  non- 
rational  justification  for  the  inferior  position  of  the  Negro, 
and  in  view  of  the  equalitarian  and  democratic  ideology  which 
became  popular  in  the  American  republic,  a  "rational"  kind 
of  justification  was  sought  in  order  to  defend  the  treatment 
accorded  the  Negroes  as  either  slaves  or  freemen.  Thus  there 
developed  the  theory  of  the  inherent  or  "racial"  inferiority 
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of  the  Negro,  which  still  prevails  among  many  white  Ameri- 
cans today.  Lacking  strength  in  pure  religion  or  magic  and 
facing  America's  democratic  ideology,  the  caste  system  has 
cultivated  "scientific"  and  "rational"  justifications  based  upon 
alleged  biological  differences  between  the  castes.  Myrdal  has 
shown  ^^^  that  the  most  important  behefs  whites  hold  about 
Negroes  are  intended  as  "rational"  justifications  of  the  treat- 
ment accorded  the  latter: 

"Practically  every  type  of  white-Negro  relation,  every  type 
of  discrimination  behavior,  every  type  of  interracial  policy, 
raises  its  own  peculiar  demands  for  justification.  And  practi- 
cally every  special  Negro  characteristic,  actual  or  only  pre- 
sumed, opens  the  possibility  of  meeting  one  or  more  of  these 
special  demands." 

There  is  a  variety  of  evidence  that  in  carrying  out  the  func- 
tion just  described,  the  Court  was  responding  to  the  pattern 
of  conduct  and  belief  in  that  section  of  the  American  com- 
munity which  was  not  wilHng  to  admit  the  Negro  to  full 
citizenship  and  its  implications.  There  is  considerable  resem- 
blance between  the  rank  order  of  decreasing  discrimination 
against  Negroes  as  given  by  Myrdal  and  the  rank  order  of 
successful  litigation  by  Negroes  in  the  Supreme  Court. 

According  to  Myrdal  '^^'^  discrimination  is  shown  against  the 
Negro  in  various  activities,  listed  in  order  of  decreasing  in- 
tensity as  follows: 

1.  Intermarriage  and  sexual  relations  involving  white 
women. 

2.  Other  personal  relations,  e.g.,  eating,  dancing,  bathing, 
and  general  social  intercourse. 

3.  Use  of  public  facilities,  e.g.,  schools,  churches,  means  of 
transportation. 

4.  Political  rights,  i.e.,  suffrage. 

5.  Discrimination  in  courts  of  law  and  by  poHce  and  other 
public  officials. 
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6.  Economic  activities  such  as  landownership,  employment, 
obtaining  credit,  public  relief. 

The  same  general  rank  order  prevails  when  the  Supreme 
Court  decisions  on  Negro  cases  are  classified  by  the  kind  of 
right  claimed  by  that  minority.  Waite  summarizes  all  the  Negro 
cases  reaching  the  Supreme  Court  since  the  Emancipation.^^^ 
A  classification  of  his  data  from  1868  through  1936  shows  the 
following  results: 

1.  Negroes  won  only  two  of  fourteen  cases  in  which  they 
claimed  the  right  to  use  the  same  facilities  as  whites  in  common 
carriers,  public  places,  and  schools  or  housing.  They  brought 
to  the  Supreme  Court  no  case  in  which  they  claimed  the  right 
to  intermarriage.  These  types  of  rights  correspond  to  the  first 
three  types  of  discrimination  listed  by  Myrdal. 

2.  Negroes  won  only  six  of  sixteen  cases  in  which  they 
sought  federal  protection  of  their  right  to  vote,  or  of  other 
rights  which  they  claimed  were  attributes  of  federal  citizen- 
ship. This  is  the  fourth  type  of  discrimination  in  Myrdal's  list. 

3.  Negroes  won  twelve  of  twenty-one  cases  in  which  they 
sought  to  obtain  a  fair  trial  in  criminal  cases.  In  five  of  the  nine 
cases  decided  unfavorably  to  the  Negro,  the  Court  fully  recog- 
nized the  constitutional  rights  of  the  minority,  but  did  not  grant 
the  litigant's  specific  request.  This  corresponds  to  the  fifth  type 
of  discrimination  in  Myrdal's  list. 

4.  Negroes  won  all  three  cases  in  which  they  sought  federal 
protection  from  peonage.  This  classification  most  closely  re- 
sembles the  sixth  type  of  discrimination  in  Myrdal's  list.  Ttiere 
were  two  cases,  however,  which,  while  not  directly  involving 
Negroes,  did  affect  their  economic  rights.  Both  were  decided 
in  such  a  way  as  to  protect  the  minorities.  The  Supreme  Court 
also  invaHdated  a  local  government's  attempt  to  restrict  the 
rights  of  minorities  to  occupy,  buy,  or  sell  land,  but  refused  to 
outlaw  private  covenants  for  the  same  purpose. 

There  is  further  evidence  of  this  correspondence  between 
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Myrdal's  list  and  legal  forms  of  discrimination.  In  a  study  of 
legislation  since  the  Civil  War,  Franklin  Johnson  found  that 
the  legal  disabilities  of  the  Negro  likewise  corresponded  to  the 
actual  practice  of  discrimination  as  described  by  Myrdal: 

"Statutes  in  restriction  of  the  colored  race  may  be  ranked  in 
accordance  with  the  tendency  toward  their  adoption.  The  law 
against  intermarriage  is  not  only  usually  the  first  to  appear 
chronologically,  but  is  also  the  most  widespread.  Next  comes 
separation  in  education,  following  that,  separation  in  transpor- 
tation, and  thereafter  miscellaneous  minor  provisions,"  ^^^ 

The  rumors  about  Negroes,  collected  and  classified  by 
Odum,^°*  which  spread  through  the  white  South  from  July, 
1942,  to  July,  1943,  show  a  roughly  similar  rank  order.  All  the 
rumors  reflected  the  fears  of  whites  that  the  Negroes  were  mak- 
ing a  concerted  attempt  to  upset  traditional  "white  supremacy" 
by  actions  not  in  consonance  with  their  lower  caste  position. 
The  most  upsetting  class  of  rumors  was  that  which  included 
the  stories  of  Negro  men  either  telling  other  Negroes  and 
whites  that  they  would  soon  be  "taking  care"  of  the  white 
women,  or  stories  of  Negroes  actually  attempting  to  become 
intimate  with  white  women.  Other  rumors  told  of  Negro  do- 
mestic workers  who  refused  to  work  for  white  women  and 
boasted  of  the  day,  soon  to  come,  when  the  roles  would  be 
reversed.  Still  others  told  of  Negroes  who  insisted  upon  equal 
treatment  in  buses,  trains,  stores,  and  restaurants.  In  this  cata- 
logue of  Southern  white  hysteria  the  focus  was  always  upon 
some  reported  Negro  effort  to  upset  the  caste  order  in  the 
realm  of  personal  relations  with  whites. 

It  is  not  surprising,  of  course,  to  find  this  correspondence  in 
rank  order  of  discrimination  practiced  against  Negroes,  in  laws 
enacted  by  legislatures,  and  in  Supreme  Court  opinions.  The 
nature  of  minority  discrimination  is  in  part  dependent  upon 
what  the  law  allows,  and  what  the  law  allows  depends  in  part 
upon  the  customary  pattern  of  discrimination  in  the  commu- 
nity. Neither  law  nor  custom  alone  has  imposed  upon  Negroes 
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their  low  caste  status.  The  law  itself  grants  Negroes  sufficient 
equality  in  some  realms  to  raise  them  above  this  status,  but  in 
practice  these  legal  guarantees  have  been  too  weak  to  protect 
them  from  customary  disabilities.  Yet  the  large  number  of  dis- 
criminatory statutes  indicates  that  law  is  itself  a  strong  (perhaps 
the  strongest)  means  by  which  discrimination  is  imposed  and 
supported.  It  is  clear,  for  example,  that  in  the  Black  Codes  eight 
Southern  states  attempted  to  maintain  by  law  the  pattern  of 
Negro-white  relations  disturbed  by  the  Emancipation  and  the 
Confederate  defeat.  The  same  use  of  legal  means  to  impose 
Negro  inferiority  is  revealed  in  the  report  of  a  contemporary 
observer,  John  William  de  Forest,  a  Union  Army  officer  who 
served  as  an  agent  of  the  Freedmen's  Bureau  in  Greenville,  S.C., 
in  1866-67: 

Most  of  the  difficulties  between  the  whites  and  blacks  resulted 
from  the  inevitable  awkwardness  of  tyros  in  the  mystery  of  free 
labor.  Many  of  the  planters  seemed  to  be  unable  to  understand 
that  work  could  be  other  than  a  form  of  slavery,  or  that  it  could 
be  accomplished  without  some  prodigious  binding  and  obligating 
of  the  hireling  to  the  employer.  Contracts  which  were  brought  to 
me  for  approval  contained  all  sorts  of  ludicrous  provisions.  Ne- 
groes must  be  respectful  and  polite;  if  they  were  not  respectful 
and  polite  they  must  pay  a  fine  for  each  offense;  they  must  admit 
no  one  on  their  premises  unless  by  consent  of  the  landowner; 
they  must  have  a  quiet  household  and  not  keep  too  many  dogs; 
they  must  not  go  off  the  plantation  without  leave."^ 

Our  statement  of  the  Supreme  Court's  role  differs  somewhat 
from  the  common  one  that  the  Court  has  struck  down  racial 
classification  in  the  "political"  and  the  "economic"  realm,  while 
upholding  it  in  the  "social"  realm  so  long  as  equal  facilities  have 
been  afforded  the  Negroes. ^*^*'  Such  a  division  is  not  an  unfail- 
ing guide  to  the  Supreme  Court's  opinions  on  Negro  rights 
(the  judicial  opinions  on  the  rights  of  other  minorities  are  too 
few  to  permit  generalizations).  The  Court  before  1937,  for 
example,  refused  to  protect  minorities  against  private  covenants 
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restricting  their  economic  right  to  occupy,  buy,  or  sell  land. 
Nor  did  it  give  much  protection  to  Negroes  in  their  political 
right  to  vote.  Actually,  the  "economic"  right  referred  to  was 
connected  with  the  "social"  right,  which  Negroes  claimed,  to 
reside  near  whites,  and  the  "political"  right  to  vote  in  the  South 
means  that  Negroes  must  have  the  "social"  right  to  join  the 
same  political  party  as  whites.  The  right  to  vote,  too,  is,  prop- 
erly considered,  much  more  than  merely  "political,"  for  if 
Negroes  were  no  more  restricted  at  the  polls  than  whites,  their 
influence  in  the  community  would  increase  enormously  and 
enable  them  to  use  this  "political"  right  to  obtain  other  "eco- 
nomic" and  "social"  rights. 

The  very  special  character  of  the  Negroes'  "political"  right 
of  suffrage  is  further  shown  in  the  attitudes  of  the  white 
Southern  press,  from  which  a  collection  of  editorials,  letters, 
and  articles  was  published  in  1940.^°^  The  editor  states  in  an 
introduction  that  thirty-six  newspapers  were  read,  and  that  the 
book  presents  about  a  fourth  of  all  the  items  extracted  on  the 
question  of  Negro  suffrage.  "In  making  the  selection,"  he  con- 
tinues, "I  have  attempted  to  indicate  roughly  the  proportionate 
interest  devoted  to  the  topics  by  the  respective  papers  and  the 
tone  of  those  articles."  The  compilation  includes  at  least  three 
editorials,  originally  printed  in  1935,  1938,  and  1939,  which 
list  the  rights  to  which  Southern  whites  believe  Negroes  are 
entitled.  These  rights  cover  such  diverse  matters  as  the  Ne- 
groes' "cultural  aspirations"  and  "economic  hopes;"  better 
health,  pay,  housing,  education,  playgrounds,  sidewalks,  and 
streets;  rest  rooms  on  bus  lines;  and  "equal  justice,  equal  op- 
portunity." Significantly  omitted  from  all  three  lists  was  the 
Negroes'  right  to  vote,  either  in  the  primary  or  in  the  general 
elections.  The  compilation  also  showed  about  three  editorials 
against  Negro  participation  in  the  Southern  Democratic  pri- 
maries to  one  editorial  in  favor  of  such  participation.  Clearly, 
some  leading  groups  of  Southern  whites  fear  the  effect  Negro 
suffrage  may  have  upon  their  own  unity  against  the  Negro. 
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Negroes  have  naturally  tended  to  bring  to  the  Court  those 
cases  which  they  think  they  can  win.  On  its  side,  the  Court 
was  willing  to  find  in  favor  of  the  Negro  right  before  it  in 
those  areas  where  public  opinion  was  not  intransigent,  that  is, 
where  the  recognition  of  the  right  would  not  mean  increased 
Negro-white  contact  on  a  basis  of  equality  about  which  the 
white  community  had  clear,  strong  feelings.  Consequently,  the 
Court  has  been  most  willing  to  uphold  Negro  rights  which  do 
not  involve  Negroes'  association  with  whites.  The  Court,  also, 
has  been  least  willing  to  uphold  the  claims  of  Negroes  to  those 
rights  which  may  bring  them  into  close  personal  association 
with  whites  on  a  basis  of  equality,  e.g.,  to  intermarriage  and 
to  the  sharing  of  facilities  in  the  schools,  common  carriers,  and 
pubKc  places.  The  one  exception  to  this  rule,  we  have  just  seen, 
is  the  right  to  vote. 

The  foregoing  analysis  points  to  the  Supreme  Court's  func- 
tion or  role,  up  to  a  decade  or  so  ago,  in  what  Myrdal  has  called 
the  "caste  struggle"  between  the  colored  and  white  population 
in  the  United  States.  The  Court  generally  upheld  laws  which 
enforced  the  separation  of  the  two  "castes,"  and  struck  down 
laws  which  permitted  or  facilitated  contact  between  them  on  a 
level  of  equality. 

The  Supreme  Court's  role  in  the  American  caste  order  may 
be  clarified  by  first  briefly  summarizing  and  illustrating  the  role 
in  this  respect  of  law  in  general.  The  federal  and  state  govern- 
ments have  swung  between  two  legal  poles,  one  favorable  and 
one  unfavorable  to  the  Negro.  This  ambiguity  has  been  the  re- 
sult of  two  impulses,  the  one  to  uphold  caste,  and  the  other  to 
uphold  the  official  American  equalitarian  and  democratic 
ideology.  Where  there  have  been  laws  against  group  discrimi- 
nation (as  there  are  in  many  states  in  both  the  North  and 
South),  until  the  last  few  years  they  have  seldom  been  en- 
forced. Such  laws  perform  the  function  of  enabhng  us  to  main- 
tain a  high  abstract  standard  of  conduct  without  requiring  us 
to  implement  the  rights  guaranteed  in  the  statutes.  Where  the 


70  Supreme  Court,  1 868-1  p^j 

law  has  required  group  discrimination,  as  throughout  the 
South,  its  function  has  been  to  buttress  the  caste  order  when 
custom  no  longer  sufficed  to  maintain  traditional  patterns  of 
Negro-white  relations.  One  of  the  best  examples  of  this  func- 
tion of  law  in  the  United  States  was  the  attempt  of  Southern 
states,  after  the  Civil  War,  to  maintain  the  old  Negro-white 
relations  by  law  when  the  Emancipation  and  the  Confederate 
defeat  were  disturbing  long-standing  custom.  As  Charles  S. 
Johnson  says,  eight  states  "passed  the  famous  Black  Codes  in  a 
deliberate  attempt  to  define  the  expected  behavior  of  Negroes 
so  as  to  coincide  as  nearly  as  possible  with  that  which  charac- 
terized the  Old  South."  i«« 
r—  On  the  other  hand,  America's  equalitarian  ideology  and  its 
j  traditional  emphasis  upon  economic  freedom  permit  Negroes 
I  and  other  minority  groups  to  crack  the  caste  line  at  some  points. 
%.  Weber  has  stated  ^^'-^  that  one's  economic  position,  especially  in 
our  day,  is  an  important  element  in  the  determination  of  one's 
status,  position,  or  caste,  since  the  ability  to  maintain  any  "style 
of  life"  depends  upon  one's  wealth.  Though  the  economic  op- 
portunities of  Negroes  have  been  considerably  restricted,  many 
members  of  the  group  have  succeeded  in  making  enough 
money  to  enter  the  market  place  for  the  goods  and  services 
which  only  whites  could  usually  afford.  And  they  have  found 
sellers.  But  such  intermingling  with  whites  threatens  the  caste 
order;  hence  two  results  follow.  First,  the  Negro's  economic 

f  position  is  not  permitted  to  affect  his  caste  position  as  much  as 
it  ordinarily  might.  Law  has  functioned  to  prevent  this  com- 
mon American  social  climbing  through  wealth — the  Negro  has 
been  kept  from  contact  with  the  upper  caste  in  those  kinds  of 
social  intercourse  which  imply  equality  by  their  intimacy.  Here 
the  Supreme  Court,  as  we  have  said,  has  until  about  1937  but- 
tressed laws  which  enforce  separation  and  weakened  those 
tending  to  facilitate  the  meeting  of  the  two  groups  on  equal 
grounds.  Second,  the  legislatures  and  the  Supreme  Court,  mind- 
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ful  of  America's  equalitarian  tradition,  liave  established  the 
"separate  but  equal"  doctrine,  which  asserts  that: 

"A  statute  which  implies  merely  a  legal  distinction  between 
the  white  and  colored  races — a  distinction  which  is  founded  in 
the  color  of  the  two  races,  and  which  must  always  exist  so  long 
as  white  men  are  distinguished  from  the  other  race  by  color — 
has  no  tendency  to  destroy  the  legal  equality  of  the  two  races, 
or  reestablish  a  state  of  involuntary  servitude."  ^^^ 

It  is  against  the  background  of  the  Court's  past  role  in  dis- 
crimination against  Negroes  that  we  now  consider  the  Court's 
position  during  the  past  decade  on  discrimination  against  mi- 
nority groups  in  general. 


CHAPTER  THREE 

The  Supreme  Court,  ip^j-ipjo: 
Undermining  the  Caste  Order 


THE  philosophy  and  practice  of  government  in  the  United 
States,  as  we  have  already  seen,  changed  considerably  during 
the   1930s.  Among  the  leading  changes  was  a  shift  in  theT^ 
Supreme  Court  toward  greater  protection  of  civil  liberties  and    i 
the  civil  rights  of  minority  groups.  I 

The  Supreme  Court's  redirection  of  emphasis  corresponded    | 
to  advances  in  the  status  and  welfare  of  minority  groups,  and   / 
in  turn  strengthened  these  gains.  "Courts,"  writes  R.  M.  Mac-  / 
Iver,  "are  not  themselves  primary  agents  of  social  change.  They  "* 
register,  often  laggingly,  the  changes  that  move  in  the  com- 
munity." ^  During  the  later  1930s  the  Court  followed  a  differ- 
ent policy  from  that  which  guided  its  predecessors;  it  now  gave 
to  civil  rights  the  same  preferred  position  which  earlier  Courts 
had  given  to  property  rights.  In  both  cases  the  Court  has 
singled  out  some  principle  of  the  Constitution  for  special  treat- 
ment. This  is  truly  the  making  of  policy.  Such  fundamental  in- 
novations have  been  infrequent  in  a  body  which,  despite  ever- 
changing  personnel  from  generation  to  generation,  has  been 
usually  oriented  to  the  past  in  carrying  out  its  role  in  the  gov- 
ernment of  the  United  States.  Even  when  it  breaks  with  the 
past  the  Court  points  to  precedent,  to  the  very  tradition  of 
breaking  precedents.  Speaking  for  the  majority  in  a  significant 
civil  rights  case  in  1944,  Justice  Reed  asserted:  "In  reaching 
this  conclusion  we  are  not  unmindful  of  the  desirability  of  con- 
tinuity of  decision  in  constitutional  questions.  However,  when 
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convinced  of  former  error,  this  Court  has  never  felt  constrained 
to  follow  precedent."  ^ 

One  of  the  most  venerable  fictions  about  judicial  review  in- 
sists that  when  presented  with  a  constitutional  issue  the  Court 
merely  compares  the  statute  to  the  fundamental  charter  of  our 
government,  and  then  declares  the  law  either  vaHd  or  invalid. 
This  view  was  enshrined  in  amajority  opinion  in  1936,^  but  it 
no  longer  commands  the  respect  it  once  did.  It  is  now  generally 
recognized,  on  and  off  the  Court,  that  judicial  law-making  is 
inevitable,  and  that  it  is  far  better  for  judges  to  be  aware  of  the 
principles  upon  which  they  make  law  than  to  do  so  unsystem- 
atically  and  upon  shifting,  unexamined  premises.  Such  recog- 
nition is  implied  in  Hughes's  famous  remark,  made  before  he 
had  served  as  associate  justice  and  later  chief  justice  of  the 
Supreme  Court:  "We  are  under  a  Constitution,  but  the  Con- 
stitution is  what  the  judges  say  it  is."  *  The  variety  of  prece- 
dents at  its  disposal  has  given  the  Court  considerable  freedom 
in  the  selection  of  the  policies  it  has  wanted  to  advance  at  the 
expense  of  alternatives  it  has  not  found  attractive.  In  the  1920s, 
for  example,  the  Court  blocked  legislation  on  child  labor,  mini- 
mum wages  for  women,  farm  problems,  and  utility  valuation. 
In  the  decade  after  the  Civil  War  five  major  statutes  and  three 
constitutional  amendments  sought  to  give  the  newly  freed  Ne- 
groes all  the  rights  and  privileges  enjoyed  by  white  citizens; 
but  in  the  following  generation  the  Supreme  Court  in  case  after 
case  restricted  the  application  of  these  statutes  and  amend- 
ments. 


THE  NEW  DEPARTURE    IN   JUDICIAL   REVIEW 

The  Supreme  Court  since  about  1937,  we  have  said,  has  em- 
phasized protection  of  civil  rights.  It  is  the  apphcation  of  its 
restraining  powers  to  this  area  instead  of  to  property  rights 
which  distinguishes  the  present  Court  from  those  before  it, 
rather  than  a  distinction  in  fundamental  approach  to  the  power 
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of  judicial  review  itself.  In  the  realm  of  economic  regulation 

ffhe  present  Court  allows  the  federal  and  state  governments 
considerably  greater  freedom  than  they  have  ever  enjoyed,  but 
in  the  realm  of  civil  rights  the  Court  is  less  willing  to  permit 
S4i,ch  freedom  to  these  governments. 

In  1940,  Justice  Black  had  stated  for  the  entire  Court  the 
philosophy  to  which  it  adheres:  "No  higher  duty,  no  more 
solemn  responsibility,  rests  upon  this  Court,  than  that  of  trans- 
lating into  living  law  and  maintaining  this  constitutional  shield 
deliberately  planned  and  inscribed  for  the  benefit  of  every  hu- 
man being  subject  to  our  Constitution — of  whatever  race, 
creed  or  persuasion."  ^ 

One  of  the  earliest  statements  of  this  policy  of  solicitude  for 
civil  rights  came  from  Justice  Stone  in  his  majority  opinion  in 
the  Carol ene  Products  case  in  1938.  Justice  Stone  pointed  out 
that  when  a  legislature  prohibits  an  Act  as  dangerous,  it  is  as- 
sumed that  there  are  facts  to  support  that  judgment;  such  a 
statute  is  not  to  be  held  unconstitutional  unless  the  facts  show 
that  it  does  not  rest  upon  "some  rational  basis  within  the  knowl- 
edge and  experience  of  the  legislators."  Then  in  a  note  Justice 
Stone  added  with  respect  to  this  "presumption  of  constitution- 
ality" where  the  subject  of  the  statute  is  a  civil  right:  "There 
may  be  narrower  scope  for  operation  of  the  presumption  of 
constitutionality  when  legislation  appears  on  its  face  to  be 
within  a  specific  prohibition  of  the  Constitution,  such  as  those 
of  the  first  ten  amendments,  which  are  deemed  equally  specific 
when  held  to  be  embraced  within  the  Fourteenth."  ^ 

Though  Justice  Stone  in  this  opinion  did  not  find  it  necessary 
for  the  Court  to  determine  just  then  whether  legislation  re- 
stricting the  right  to  political  dissent  from  the  majority  view, 
or  legislation  directed  at  religious,  national,  or  racial  minorities, 
ought  to  be  "subjected  to  more  exacting  judicial  scrutiny"  than 
most  other  types  of  legislation,  the  Court  in  later  years  took  this 
very  position  and  asserted  that  such  statutes  do  "call  for  a  cor- 
respondingly more  searching  inquiry." 
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The  decisions  of  the  Court  in  the  last  decade  fall  into  three 
categories  according  to  the  particular  group  most  affected. 
First  are  the  opinions  in  which  the  Court  expanded  the  pro- 
tection afforded  to  all  minorities,  but  especially  the  Negroes, 
under  the  Fourteenth  Amendment.  Second  are  those  in  which 
the  Court  upheld  the  right  of  Congress  to  limit  the  liberty  of 
persons  (citizens  and  noncitizens)  of  Japanese  descent.  Third 
are  those,  involving  the  Jehovah's  Witnesses  sect,  in  which  the 
Court  enlarged  political  and  religious  freedom  while  protecting 
the  rights  of  this  religious  minority. 

THE   FOURTEENTH   AMENDMENT 

We  shall  now  examine  the  way  in  which  the  Court  has  since 
1937  reinterpreted  the  privileges  and  immunities,  due  process, 
and  equal  protection  clauses  of  the  Fourteenth  Amendment  to 
increase  their  protective  value  to  minority  groups. 

Revival  of  the  Frivileges  and  Immunities  Clause 

Soon  after  the  ratification  of  the  Fourteenth  Amendment  in 
1868,  the  Supreme  Court  made  the  privileges  and  immunities 
clause  virtually  inoperative.  In  1939  "^  Justice  Stone'^^ld  point 
to  at  least  fifty  cases  in  which  a  state  law  was  challenged  as  a 
violation  of  this  clause;  but  in  only  one  case,®  was  a  state  law 
invalidated  on  this  ground,  and  this  opinion  was  expressly  over- 
ruled in  a  similar  case  °  five  years  later.  The  usefulness  of  this 
clause,  nevertheless,  has  continued  to  impress  certain  members 
of  the  Court  even  though  it  has  not  yet  been  revived. 

In  1 94 1  four  justices  held  that  a  state  law  violated  the  privi- 
leges and  immunities  clause.  In  the  Edivards  case  ^^  an  indigent 
Texan  was  brought  to  California  by  his  wife's  brother,  in  vio- 
lation of  a  California  law.  The  issue  before  the  Court  was 
whether  the  statute,  forbidding  the  bringing  or  transportation 
into  the  state  of  persons  known  to  be  indigent,  was  within  Cal- 
ifornia's police  power.  The  Court  unanimously  held  that  it 
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was  not,  but  the  justices  split  five  to  four  on  the  grounds  for  this 
conclusion.  Justice  Byrnes  for  the  majority  of  five  denied  Cali- 
fornia the  power  to  enact  such  a  statute  on  the  ground  that 
"it  imposes  an  unconstitutional  burden  upon  interstate  com- 
merce." ^^  This  ground  evoked  considerable  opposition  from 
the  remaining  four  justices.  Justice  Douglas,  in  an  opinion  in 
which  Justices  Black  and  Murphy  concurred,  asserted  that  "the 
right  of  persons  to  move  freely  from  State  to  State  occupies  a 
more  protected  position  in  our  constitutional  system  than  does 
the  movement  of  cattle,  fruit,  steel  and  coal  across  state 
lines."  ^^  Justice  Jackson  pointed  out;  "To  hold  that  the  meas- 
ure of  his  [an  indigent  person's]  rights  is  the  commerce  clause 
is  likely  to  result  eventually  either  in  distorting  the  commercial 
law  or  in  denaturing  human  rights."  ^^  Justices  Douglas,  Black, 
Murphy,  and  Jackson  all  preferred  to  rest  their  decision  in  this 
case  on  the  ground  that  the  California  law  violated  the  privi- 
leges and  immunities  clause  of  the  Fourteenth  Amendment. 
Had  these  four  justices  been  joined  by  one,  that  clause  would 
have  come  to  life  once  again. 

The  prospective  revival  of  the  clause  received  a  setback  in 
1944,  however,  when  the  Court  held,^^  seven  to  two,  that  the 
right  to  become  a  candidate  for  a  state  office  is  an  attribute  of 
state  citizenship,  and  hence  not  protected  by  the  privileges  and 
immunities  clause,  which  refers  to  federal  citizenship.  The  two 
dissenters  showed  no  inclination  to  dispute  the  majority  on  this 
particular  point. 

Justices  Stone  and  Frankfurter  were  especially  intransigent 
in  opposing  the  revival  of  the  privileges  and  immunities  clause. 
In  his  opinion  in  Hague  v.  C.I.O.,  the  former  stated  that  to  en- 
large the  scope  of  the  clause  "more  than  is  needful  to  protect 
relationships  between  the  citizen  and  the  national  government" 
or  to  use  the  clause  to  protect  personal  and  property  rights  tra- 
ditionally protected  by  the  states,  would  result  in  jeopardizing 
the  independence  of  local  government.^^  And  Justice  Frank- 
furter stated  in  1947:  "I  put  to  one  side  the  Privileges  or  Im- 
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munities  Clause  of  that  Amendment.  For  the  mischievous  uses 
to  which  that  clause  would  lend  itself  if  its  scope  were  not  con- 
fined to  that  given  it  by  all  but  one  of  the  decisions  beginning 
with  the  Slaughter-House  Case  ...  see  the  deviation  in  Col- 
gate V.  Harvey."  ^^ 

These  fears  do  not  seem  to  be  entirely  warranted.  The  privi- 
leges and  immunities  clause,  as  Edwin  Borchard  argues/'^  could 
be  given  its  originally  intended  meaning  as  protecting  the  Bill 
of  Rights  against  encroachment  by  the  state,  but  not  by  private 
individuals,  and  still  not  jeopardize  the  integrity  of  local  gov- 
ernment. Actually,  however,  as  we  shall  see  in  a  moment,  the 
Court  has  already  included  most  of  these  civil  rights  under  the 
due  process  clause  of  the  Fourteenth  Amendment,  making  it 
less  imperative  today  to  rely  upon  the  privileges  and  immuni- 
ties clause. 

Expansion  and  Contraction  of  the  Due  Process  Clause 

The  due  process  clause  of  the  Fourteenth  Amendment  was 
originally  applied  only  as  a  restraint  against  improper  proce- 
dure.^^ In  the  late  nineteenth  century  the  clause  came  to  be 
used  also  to  invalidate  legislation  on  economic  matters  which, 
in  the  opinion  of  the  Court,  was  "unreasonable."  ^^  One  of  the 
most  significant  developments  in  judicial  review  during  the  last 
decade  has  been  the  Supreme  Court's  reluctance  to  decide  what 
is  reasonable  or  unreasonable,  wise  or  unwise,  in  the  economic 
realm.  Thus  the  Court  in  1940,  upholding  a  Texas  commission's 
establishment  of  oil  quotas,  asserted  that  in  such  disputes 
"courts  must  not  substitute  their  notions  of  expediency  and 
fairness  for  those  which  have  guided  the  agencies  to  whom  the 
formulation  and  execution  of  poHcy  have  been  entrusted."  ^^ 

In  1925  the  Supreme  Court  began  to  bring  the  freedoms  of 
the  Bill  of  Rights  under  the  protection  of  the  due  process  clause 
of  the  Fourteenth  Amendment.  This  practice  continued  during 
the  next  decade,  until  the  Court  has  by  now  declared  that  a 
considerable  number,  though  not  all,  of  these  rights  restrain 
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the  states  as  well  as  the  federal  government.-^  The  majority  of 
the  Court,  being  unwijhng  to  transfer  all  liberties  from  state  to 
federal  protection,  has  rejected  a  number  of  pleas  based  upon 
the  due  process  clause.  In  one  case  in  1942,  a  six-to-three  ma- 
jority held  that  while  state  action  which  violates  certain  specific 
guarantees  in  the  first  eight  amendments  "may,  in  certain  cir- 
cumstances .  .  .  operate,  in  a  given  case,  to  deprive  a  litigant 
of  due  process  of  law  in  violation"  of  the  Fourteenth  Amend- 
ment, its  due  process  clause  "does  not  incorporate,  as  such,  the 
specific  guarantees  found  in  the  Sixth  Amendment."  ^^  The 
issue  then  before  the  Court  was  whether  the  right  of  an  accused 
in  all  cases  to  be  furnished  counsel  when  he  cannot  afford  it  is 
so  fundamental  that  the  Fourteenth  Amendment  makes  this  a 
right  in  state  courts.  The  majority  held  that  this  right  is  not  of 
such  a  fundamental  character.  The  three  dissenters,  Justices 
Black,  Murphy,  and  Douglas,  opposed  the  majority  on  both 
issues,  insisting  that  "the  Fourteenth  Amendment  made  the 
Sixth  appHcable  to  the  states,"  and  tliat  the  right  to  counsel  is 
so  fundamental  a  part  of  due  process  diat  it  is  included  within 
the  rights  protected  directly  by  the  Fourteenth  Amendment.-^ 

In  Ada772son  v.  California  -■*  the  Court  in  1947  faced  the  very 
same  problems,  this  time  with  respect  to  the  rights  embodied  in 
the  Fifth  Amendment.  Adamson,  convicted  of  murder  and 
sentenced  to  death,  claimed  that  a  California  law  which  permits 
the  court  and  counsel  to  comment  upon,  and  the  court  and 
jury  to  take  into  consideration,  an  accused  person's  failure  to 
take  the  witness  stand,  was  in  violation  of  the  Fourteenth 
Amendment.  In  the  Betts  case  this  kind  of  claim  had  won  the 
support  of  three  members  of  the  Court,  and  in  the  Adamson 
case  Justice  Rutledge  joined  the  Betts  case  dissenters.  This  time 
the  four  justices  stated  plainly  that  the  Fourteenth  Amendment 
protects  all  the  guarantees  in  the  first  eight  amendments  against 
infringement  by  the  states. 

One  of  the  most  important  cases  to  reach  the  Supreme  Court 
in  this  period  was  Screws  v.  United  States  -^  in  1945.  Sheriff 


•^ 


Supreme  Court,  ip^J-ipS^  79 

Screws  of  Baker  County,  Georgia,  with  the  aid  of  a  policeman 
and  a  special  deputy,  placed  Robert  Hall,  a  Negro,  under  ar- 
rest at  his  home  late  at  night.  The  three  officers  beat  Hall 
severely,  and  he  died  a  short  time  later.  The  federal  govern- 
ment prosecuted  under  Section  52  of  Title  18  of  the  United 
States  Code  (originally  part  of  the  Civil  Rights  Act  of  1866), 
which  prescribes  a  maximum  fine  of  $1,000  or  a  maximum 
prison  term  of  one  year,  or  both,  for  any  one  who,  "under  color 
of  any  law,  statute,  ordinance,  regulation,  or  custom,  willfully 
subjects  or  causes  to  be  subjected,  any  inhabitant  of  any  State, 
Territory,  or  District  to  the  deprivation  of  any  rights,  privi- 
leges, or  immunities  secured  or  protected  by  the  Constitution 
and  laws  of  the  United  States,  or  to  different  punishments, 
pains,  or  penalties,  on  account  of  such  inhabitant  being  an  alien, 
or  by  reason  of  his  color,  or  race,  than  are  prescribed  for  the 
punishment  of  citizens."  ^^  Six  members  of  the  Court  held  this 
statute  constitutional  despite  a  variety  of  claims  that  it  was  in- 
valid, thus  preserving  (and  reviving)  an  important  protective 
device  for  Negroes  and  other  minorities.  (Justice  Murphy  dis- 
sented from  the  majority  opinion,  subscribed  to  by  five  justices, 
not  on  the  constitutional  issue  but  on  their  order  of  a  new  trial 
for  the  convicted  officials  because  of  an  improper  charge  to 
the  jury.) 

While  preserving  Section  52  as  a  protective  device  for  mi- 
norities, the  Court  in  the  Screws  case  also  took  an  important 
step  in  the  determination  of  what  constitutes  "state  action" 
under  the  prohibitions  of  the  Fourteenth  Amendment.  In  two 
of  the  1879  jury  cases  ^^  the  Supreme  Court  had  ruled  that  state 
action  included  the  conduct  of  any  governmental  branch  of  the 
state,  legislative,  executive,  or  judicial.  "The  constitutional 
provision,  therefore,"  said  the  Court  in  the  later  of  these  two 
cases,  "must  mean  that  no  agency  of  the  State,  or  of  the  officers 
or  agents  by  whom  its  powers  are  exerted,  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  28  In  the  Screivs  case  the  Court  further  defined  state 
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action  by  including,  against  the  claims  of  the  officials  on  trial 
and  the  three  dissenters,  even  unauthorized  acts  performed  by 
representatives  of  the  state.  Referring  to  the  phrase  "under 
color  of  law"  in  Section  52,  Justice  Douglas  said  for  the  major- 
ity: "Acts  of  officers  who  undertake  to  perform  their  official 
duties  are  included  whether  they  hew  to  the  line  of  their  au- 
thority or  overstep  it."  ^^ 

This  brief  review  of  the  due  process  clause  as  interpreted  by 
what  we  may  conveniently  call  the  Roosevelt  Court  ^°  indi- 
cates that  while  this  provision  of  the  Fourteenth  Amendment 
is  no  longer  the  obstacle  it  once  was  to  legislation  in  the  eco- 
nomic realm,  it  has  been  employed  with  increasing  frequency 
to  protect  civil  rights. 

More  "Equal  Protection  of  the  Laivs^^ 

The  equal  protection  clause  of  the  Fourteenth  Amendment 
was  the  chief  instrument  of  federal  protection  of  minority 
rights  in  the  earher  periods  of  Supreme  Court  history,  and  has 
also  been  the  chief  instrument  of  the  present  Court.  By  a  chang- 
ing interpretation  of  what  constitutes  equal  protection  of  the 
laws,  the  Court  is  moving  toward  a  point  where  it  can  apply 
this  clause  in  its  full  strength.  Discrimination  (and,  to  some 
extent,  segregation)  has  been  powerfully  assaulted  by  the 
Court  in  criminal  trials,  suffrage,  housing,  transportation,  and 
higher  education. 

Juries.  It  was  in  1879  that  the  Supreme  Court  first  prohib- 
ited the  states  from  excluding  Negroes  from  juries  solely  on 
the  ground  of  race  or  color.^^  The  Court  has  continued  to 
protect  this  right  against  state  infringement,  and  in  1935,  in 
Norris  v.  Alabajiia,^^  made  it  even  more  effective.  Until  the 
settlement  of  this  case  it  was  necessary,  in  order  to  prove  dis- 
crimination, to  present  direct  evidence  that  the  exclusion  was 
on  racial  grounds  alone.  In  the  Norris  case,  however,  the  Court 
held  that  discrimination  could  be  inferred  from  the  continued 
absence  of  Negroes  from  the  lists  of  jurors  and  from  juries. 
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Chief  Justice  Hughes  stated  this  doctrine  for  a  unanimous 
Court  (Justice  McReynolds  not  participating): 

We  think  that  the  evidence  that  for  a  generation  or  longer  no 
negro  had  been  called  for  service  on  any  jury  in  Jackson  County, 
that  there  were  negroes  qualified  for  jury  service,  that  according 
to  the  practice  of  the  jury  commission  their  names  would  nor- 
mally appear  on  the  preliminary  list  of  male  citizens  of  the  requi- 
site age  but  that  no  names  of  negroes  were  placed  on  the  jury 
roll,  and  the  testimony  with  respect  to  the  lack  of  appropriate 
consideration  of  the  qualifications  of  negroes,  established  the  dis- 
crimination which  the  Constitution  forbids. ^^ 

The  Roosevelt  Court  has  consistently  applied  this  doctrine 
to  the  cases  brought  before  it.  In  upholding  the  conviction  of 
a  Negro  sentenced  to  death  for  murder,  the  Louisiana  Supreme 
Court  held  that  although  no  Negroes  were  on  the  grand  jury, 
their  absence  was  not  the  result  of  exclusion  because  of  race. 
But  Justice  Black,  for  all  the  members  of  the  Court,  held  that 
while  the  view  of  the  Louisiana  high  court  was  entitled  to 
respect,  the  Supreme  Court  must  make  its  own  determination 
of  the  facts  when  a  man's  life  is  at  stake. ^*  The  Court  ordered 
a  new  trial  on  the  basis  of  the  following  facts:  that  from  1896 
to  1936  not  a  single  Negro  had  served  on  a  grand  jury  or  petit 
jury  in  that  particular  parish  of  Louisiana;  that  Negroes  con- 
stituted nearly  half  of  the  total  population  of  the  parish;  and 
that  most  of  the  Negroes  of  the  parish  could  read  and  write. 
These  facts,  said  the  Court,  were  sufficient  to  establish  the  fact 
of  improper  exclusion  of  Negroes.  A  year  later,  in  1940,  the 
Court  unanimously  ordered  a  new  trial  in  a  Texas  case  on  the 
same  ground. ^^  In  1942  the  Court  again  upset  a  Texas  trial, 
holding  that  it  was  not  necessary  to  prove  that  there  was  de- 
liberate racial  discrimination  in  the  absence  of  Negroes  from 
grand  juries  for  sixteen  years;  one  had  only  to  show  systematic 
exclusion,  said  the  Court.^^  Three  years  later  the  Court  had 
before  it  a  case  ^'^  from  the  same  county  in  Texas.  The  county 
had  placed  one  Negro  on  a  grand  jury  panel,  and  this  act, 
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said  Justice  Reed  for  the  six-to-three  majority  (Justice  Rut- 
ledge  concurring) ,  had  satisfied  the  requirement  of  equal  pro- 
tection of  the  laws.  Chief  Justice  Stone  and  Justice  Black 
dissented  without  giving  a  statement,  while  Justice  Murphy 
dissented  on  the  ground  that  by  limiting  the  number  of  Negroes 
on  the  panel  to  one,  the  jury  commissioners  had  refused  "to 
disregard  the  factor  of  color."  ^^  Again  in  1947  the  Court 
applied  the  doctrine  that  systematic  exclusion  is  evidence  of 
improper  discrimination  against  Negroes  as  jurors.  In  a  Mis- 
sissippi case,^^  Justice  Black  held  for  a  unanimous  Court  that 
indictments  and  verdicts  cannot  be  sustained  when  made  by 
juries  selected  in  such  a  way  that  for  thirty  years  no  Negro 
had  been  chosen  for  service. 

Suffrage.  In  1935  minority  rights  suffered  a  setback  when 
the  Supreme  Court  unanimously  ruled  in  Grovey  v.  Toiun- 
send  '^^  that  exclusion  of  non whites  from  membership  by 
the  convention  of  the  Texas  Democratic  party  did  not  violate 
the  Fourteenth  Amendment.  This  decision  prevailed  until  1941, 
when  the  Court  decided  the  famous  Classic  case.^^  Though 
not  directly  involving  Negroes  or  minorities,  this  case  has 
proved  to  be  of  the  greatest  importance  for  them. 

Election  officials  of  Louisiana  were  prosecuted  by  the  fed- 
eral government  under  Sections  51  and  52  of  Title  18  of  the 
United  States  Code  for  having  altered  ninety-seven  ballots  in 
a  primary  election  to  nominate  a  candidate  for  Congress,  thus 
acting  under  the  color  of  law  to  deprive  qualified  voters  of 
their  right  to  have  their  primary  election  ballots  counted  as 
they  cast  them.  Justice  Stone,  speaking  for  the  majority  of 
five  (Chief  Justice  Hughes  not  participating),  stated  that  the 
issue  before  the  Court  was  whether  this  right  was  one  guaran- 
teed by  the  federal  government  within  the  meaning  of  Sections 
5 1  and  52,  and  whether  the  acts  of  the  election  officials  violated 
those  sections.^-  To  both  these  questions  the  answer  was  in 
the  affirmative.  For  the  first  time  the  Court  took  notice  of  the 
fact  that  in  the  South  the  Democratic  party  primary  is  the 
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only  election  in  which  there  is  any  contest,  since  the  general 
election  uniformly  brings  victory  to  that  party.  "Interference 
with  the  right  to  vote  in  the  Congressional  primary  .  .  .  for 
the  choice  of  Democratic  candidate  for  Congress,"  said  Justice 
Stone,  "is  thus,  as  a  matter  of  law  and  in  fact,  an  interference 
with  the  effective  choice  of  the  voters  at  the  only  stage  .  .  . 
when  such  interference  could  have  any  practical  effect  on  the 
ultimate  result,  the  choice  of  the  Congressman  to  represent 
the  district."  *^  Where,  as  in  the  South,  the  primaries  are  a  step 
in  the  general  elections.  Congress  has  the  power.  Justice  Stone 
asserted,  to  regulate  primaries  for  federal  offices  under  Article 
I,  Section  4  of  the  Constitution.  The  Court  upheld  the  vahdity 
of  Sections  51  and  52  as  well  as  their  applicability  to  the 
acts  of  the  accused.  Although  the  dissenters  (Justice  Douglas, 
Black,  and  Murphy)  denied  that  the  acts  of  the  election  of- 
ficials were  covered  by  these  two  sections,  they  agreed  with 
the  majority  that  the  sections  were  constitutional,  and  that 
Article  I  of  the  Constitution  gave  Congress  the  power  to  gov- 
ern both  primary  and  general  elections  for  federal  office.^*  This 
is  to  be  compared  with  the  situation  in  19 17  when,  in  the 
Gradivell  case,^^  the  Court  had  unanimously  refused  to  hold 
that  the  federal  government  could  govern  a  primary  election, 
insisting  that  the  rights  of  a  candidate  at  that  stage  were  derived 
wholly  from  the  state. 

As  soon  as  the  Classic  case  decision  established  federal  con- 
trol over  Southern  primaries  for  national  offices,  the  legal  de- 
partment of  the  National  Association  for  the  Advancement 
of  Colored  People  picked  up  a  case  and  started  it  through  the 
judicial  mill  to  advance  Negro  rights  even  further.  The  case, 
similar  to  the  earlier  ones  testing  the  constitutionality  of  the 
Texas  Democratic  party's  exclusion  of  Negroes  from  the  pri- 
maries, reached  the  Supreme  Court  in  1944  as  Smith  v.  All- 
ivright^^  Smith,  a  Negro,  was  refused  a  ballot  in  the  1940 
Democratic  primary  in  Harris  City,  Texas.  The  Supreme  Court 
took  the  case  as  an  opportunity  to  resolve  the  claimed  incon- 
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sistency  between  the  opinion  in  Grovey  v.  Tonjonsend  and  that 
in  the  Classic  case.  The  issue,  said  Justice  Reed  in  his  opinion 
for  the  majority,  was  whether  the  Texas  Democratic  party 
could  exclude  Negroes  without  violating  the  Fourteenth  or 
Fifteenth  Amendment  or  whether  such  exclusion  constituted 
the  state  action  which  they  proscribe.^'''  Following  the  Classic 
case  decision,  the  Court  held  that  the  relation  of  the  primary 
to  the  general  elections  "makes  clear  that  state  delegation  to 
a  party  of  the  power  to  fix  the  qualifications  of  primary  elec- 
tions is  delegation  of  a  state  function  that  may  make  the  party's 
action  the  action  of  the  State."  *^  Was  it,  then,  the  majority 
asked,  state  action  or  private  action  that  excluded  Negroes 
from  the  primary?  Answering  that  it  was  state  action  in  viola- 
tion of  the  Fourteenth  and  Fifteenth  Amendments,  the  Court 
pointed  to  a  number  of  Texas  statutes  relating  the  primary  elec- 
tion of  the  Democratic  party  to  the  affairs  of  the  state  itself. 
"We  think  that  this  statutory  system,"  concluded  Justice  Reed, 
".  .  .  makes  the  party  which  is  required  to  follow  these  legis- 
lative directions  an  agency  of  the  State  in  so  far  as  it  deter- 
mines the  participants  in  a  primary  election."  ^^  And  again: 
"When  primaries  become  a  part  of  the  machinery  for  choosing 
officials,  state  and  national,  as  they  have  here,  the  same  tests 
to  determine  the  character  of  discrimination  or  abridgement 
should  be  applied  to  the  primary  as  are  applied  to  the  general 
election."  ^^  On  the  question  of  the  relation  between  the 
Grovey  and  Classic  case  opinions,  the  Court  stated  flatly: 
"Grovey  v.  Townsend  is  overruled."  ^^ 

Justices  Roberts  and  Stone  were  the  only  members  of  the 
Court  during  the  Sinith  case  who  had  also  taken  part  in  the 
Grovey  case.  The  latter  went  along  with  the  majority  in  over- 
ruling the  earlier  opinion,  but  Justice  Roberts  bitterly  dis- 
sented. Arguing  for  the  maintenance  of  the  Grovey  opinion, 
which  he  had  delivered  for  the  Court,  Justice  Roberts  indicated 
that  he  was  particularly  disturbed  that  the  Court  should  now 
hold  that  the  Classic  case  opinion  overruled  Grovey  v.  Town- 
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send,  since  he  himself  had  voted  with  the  majority  in  the 
Classic  case.  The  tendency  of  the  present  Court  to  overrule 
earlier  decisions,  he  pointed  out,  "involves  an  assumption  that 
knowledge  and  wisdom  reside  in  us  which  was  denied  to  our 
predecessors."  ^^ 

The  decision  in  Smith  v.  Allivright  did  not,  of  course,  re- 
sult in  the  immediate  admission  of  Negroes  into  the  Demo- 
cratic party  in  Southern  states.  The  reaction  of  an  important 
group  in  Southern  political  life  was  revealed  in  the  remarks 
by  United  States  Senator  Burnet  R.  Maybank  of  South  Caro- 
lina, who  told  his  colleagues  in  session:  "We  are  going  to 
treat  the  Negro  fairly,  but  in  so  doing  we  do  not  intend  for 
him  to  take  over  our  election  system  or  attend  our  white 
schools.  .  .  .  Regardless  of  any  Supreme  Court  decisions  and 
any  laws  that  may  be  passed  by  Congress,  we  of  the  South  will 
maintain  our  political  and  social  institutions  as  we  believe  to 
be  in  the  best  interest  of  our  people."  ^^ 

About  the  same  time,  the  Governor  of  South  Carolina  called 
the  legislature  into  special  session  to  circumvent  the  Smith  v. 
Alluoright  opinion.  These  events  are  recounted  in  the  decision 
delivered  in  1947  by  District  Judge  Waring  in  Elmore  v. 
Rice.^"^  At  the  meeting  of  the  legislature  on  April  12,  1944,  the 
Governor's  message  was  read,  stating  that  because  of  the 
Smith  case  opinion  "it  now  becomes  absolutely  necessary  that 
we  repeal  all  laws  pertaining  to  primaries  in  order  to  maintain 
white  supremacy  in  our  Democratic  Primaries  in  South  Caro- 
lina." The  legislators  proceeded  to  repeal  one  hundred  and 
fifty  laws,  every  trace  of  a  statute  on  the  primaries.  Georgia 
adopted  the  same  course  (though  it  later  reenacted  its  primary 
laws)  and  other  states  threatened  to  follow  suit.  Two  years 
later,  in  August  of  1946,  Elmore,  a  Negro,  was  refused  a 
Democratic  party  primary  ballot  in  Richland  County,  South 
Carolina.  The  issue  before  the  judges  of  the  District  Court 
was  whether  this  action  was  an  unconstitutional  violation  of 
Elmore's  rights.  Judge  Waring  relied  on  the  Classic  and  Smith 


86  Supreme  Court,  ipS'j-ip^o 

cases.  Rejecting  the  claim  that  the  Democratic  party,  in  the 
absence  of  any  laws  relating  to  the  primary,  was  a  "private 
club,"  he  pointed  out  that  "private  clubs  and  business  organ- 
izations do  not  vote  and  elect  a  President  of  the  United  States, 
and  the  Senators  and  members  of  the  House  of  Representatives 
of  our  national  congress;  and  under  the  law  of  our  land,  all 
citizens  are  entitled  to  a  voice  in  such  selections."  ^^  Judge 
Waring  reported  that  in  the  very  primary  from  which  El- 
more was  excluded,  290,223  votes  were  polled  for  Governor, 
whereas  in  the  general  election  the  following  November  only 
26,326  votes  were  cast  for  that  office.  Since  1900,  he  showed, 
every  governor  of  South  Carolina  and  every  member  of  the 
General  Assembly  as  well  as  all  the  state's  representatives  in 
the  United  States  Senate  and  House  of  Representatives,  were 
in  the  Democratic  party.  In  the  preceding  quarter-century, 
he  added,  that  party  was  the  only  one  holding  statewide  pri- 
maries for  the  nomination  of  candidates  to  federal  and  state 
offices.^^  The  Democratic  party  of  1947,  he  held,  was  not 
materially  different  from  the  Democratic  party  of  1944,  and 
hence  its  exclusion  of  Negroes  was  still  state  action  in  violation 
of  the  Fourteenth  Amendment.  When  an  appeal  ^'^  to  the 
Circuit  Court  of  Appeals  failed.  South  Carolina  applied  to  the 
United  States  Supreme  Court  for  a  review  of  the  case,  but  in 
April,  1948,  the  Court  refused  to  hear  it.^^ 

This  series  of  setbacks,  however,  did  not  deter  the  officers 
of  the  South  Carolina  Democratic  party  from  further  efforts 
to  exclude  Negroes.  After  the  Supreme  Court's  refusal  to  hear 
the  Ehnore  case,  the  Democratic  party  convention  on  May 
19,  1948,  adopted  two  sets  of  rules  for  voting  in  the  primaries, 
making  it  more  difficult  for  Negroes  to  qualify  than  for  whites. 
Judge  Waring  describes  this  technique  as  follows:  ^^  The 
convention  established  a  rule  limiting  membership  in  the  "club" 
to  "white  Democrats."  Another  rule  provided  that  "members" 
might  vote  in  the  primaries,  and  that  Negro  electors,  "in  con- 
formity with  the  Order  of  Judge  J.  Waties  Waring  in  the 
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case  of  Elmore,  etc.  v.  Rice  et  al.,"  might  also  vote  if  they 
took  the  oath  required  of  all  those  who  wanted  to  vote  in 
the  primary.  This  oath,  given  in  still  another  rule,  required  a 
voter  in  the  primary  to  state  that  he  "will  support  the  social 
(religious)  and  educational  separation  of  races,"  and  that  he 
opposes  a  federal  "F.E.P.C.  law."  ^^ 

Judge  Waring  said  of  these  rules:  "It  would  .  .  .  seem  that 
the  action  of  the  convention  was  a  deliberate  attempt  to  evade 
the  apparent  consequence  of  the  Elmore  case."  Then  he  made 
clear  the  obligation  of  the  Democratic  party  of  South  Carolina: 
"It  is  important  that  once  and  for  all,  the  members  of  this 
Party  be  made  to  understand — and  that  is  the  purpose  of  this 
opinion — that  they  will  be  required  to  obey  and  carry  out 
the  orders  of  this  court,  not  only  in  the  technical  respects  but 
in  the  true  spirit  and  meaning  of  the  same."  ^^ 

Federal  protection  of  suffrage  rights  was  also  extended  in 
United  States  v.  Saylor,^^  decided  by  the  Supreme  Court  in 
1944  about  the  same  time  as  the  decision  in  Smith  v.  Allwright. 
This  case  widened  the  application  of  Section  51,  punishing 
conspiracies  of  two  or  more  persons  which  hinder  any  citizen 
in  the  exercise  of  the  rights  guaranteed  him  by  the  United 
States.  The  government  prosecuted  election  officials  of  Harlan 
County,  Kentucky,  for  having  stuffed  the  ballot  box  in  favor 
of  their  own  candidate,  thus  impairing  the  right  of  other  voters 
to  have  their  votes  counted  for  the  opposing  candidate.  A  six- 
to-three  majority  held  that  Section  51  included  within  its 
proscriptions  the  fraud  committed  by  the  indicted  officials. 
Justices  Douglas,  Black,  and  Reed  vainly  insisted  that  it  should 
be  limited  to  those  cases  in  which  voters  were  actually  deprived 
of  the  right  to  vote  or  to  have  their  own  ballots  counted.  This 
opinion,  taken  with  that  in  the  Classic  case,  as  former  Attorney 
General  Biddle  stated,  restored  "the  power  of  the  federal  gov- 
ernment to  punish  election  frauds,  which  appeared  to  be  lost 
with  the  repeal  of  the  Enforcement  Act  in  1894."  ^^ 

Still  another  means  of  preserving  the  white  primary  in  the 
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South  was  used  in  Alabama.  In  1946  the  legislature  adopted 
the  "Boswell  amendment"  to  the  state  constitution,  requiring 
that  persons  who  register  to  vote  must  be  able  to  "understand 
and  explain"  any  article  in  the  United  States  Constitution. 
Several  Negroes  brought  suit  charging  the  Boswell  amendment 
violated  the  Federal  Constitution  because  it  vested  unlimited 
discretionary  powers  in  the  local  boards  of  registrars,  applied 
no  reasonable  or  recognizable  standard  or  test,  and  was  used 
in  such  a  way  that  Negroes  were  required  to  give  lengthy  ex- 
planations and  were  then  refused  registration,  whereas  whites 
registered  without  having  to  give  any  explanations  at  all.  A 
federal  district  court  in  1949  declared  this  amendment  in  viola- 
tion of  the  Fifteenth  Amendment  to  the  United  States  Con- 
stitution, concluding  that  "its  main  object  was  to  restrict  vot- 
ing on  a  basis  of  race  or  color."  ^^  Shortly  thereafter  the  United 
States  Supreme  Court  affirmed  this  judgment,®^  thus  withdraw- 
ing the  legal  prop  from  another  method  for  preventing  Ne- 
groes from  voting  in  a  Southern  primary  election. 

As  a  result  of  these  decisions  on  suffrage,  Negroes  are  vot- 
ing in  increasing  numbers  in  Southern  Democratic  primaries 
and  general  elections.  A  report  of  the  Southern  Regional  Coun- 
cil stated  in  1948  that  "it  would  be  difficult  to  point  to  more 
than  a  handful  of  Southern  cities  of  25,000  or  more  in  which 
there  is  vigorous  opposition  to  Negroes  becoming  registered 
voters."  ^^  The  Negroes'  judicial  victories  have  divided  the 
white  South.  In  South  Carolina,  after  the  Democratic  party 
convention  on  May  19,  1948,  took  the  action  already  described, 
there  was  considerable  opposition  throughout  the  state,  and 
six  counties  announced  that  they  would  defy  the  state  conven- 
tion by  qualifying  Negroes  and  whites  on  the  same  basis.*'^ 
The  political  future  of  the  South  is  being  shaped  in  these  years 
of  change.  In  the  granting  of  the  legal  right  of  Negroes  to 
vote  in  all  phases  of  Southern  elections,  the  democratic  ide- 
ology triumphed  over  the  caste  ideology.  What  can  the  white 
upper  caste  do  now,  if  Negroes  are  able  to  make  their  voting 
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power  felt  in  an  impressive  way?  If  it  continues  its  attempts 
at  exclusion,  then  the  Negroes  are  very  likely  to  be  impelled 
to  vote  solidly,  as  a  bloc.  This  development  would  increase 
the  present  tension  and  make  the  minority  even  more  "dan- 
gerous" as  a  cohesive  unit.  If,  however,  the  white  South  accepts 
the  Negro  as  a  voter  in  the  Democratic  party,  the  white-Negro 
dichotomy  will  be  somewhat  blurred,  and  the  Negroes  will 
probably  divide  at  the  polls  in  much  the  same  way  that  whites 
do. 

Housing.  Many  members  of  minority  groups,  especially 
Negroes,  are  in  the  lowest  income  brackets  in  the  United 
States.  But  this  is  only  one  explanation  of  the  fact  that  housing 
of  the  colored  minority  is  generally  substandard.  Weaver  lists 
these  additional  obstacles: 

Community,  neighborhood,  and  individual  opposition  to  col- 
ored neighbors. 

Race  restrictive  housing  covenants. 

Agreements,  practices,  and  codes  of  ethics  among  real  estate 
boards  and  operators. 

FHA  acceptance  and  perpetuation  of  real  estate  practice. 

Neglect  of  Negro  market  by  private  builders  and  sources  of 
finance. 

Local  government's  fear  that  adequate  or  more  housing  will  en- 
courage Negro  migration. 

Local  political  action  to  restrict  Negroes  to  given  areas. 

Development  of  exclusive  one-class  neighborhoods.®^ 

The  Roosevelt  Court  has  at  least  been  able  to  weaken  the 
racial  restrictive  covenants  among  individuals,  which  prohibit 
the  sale  or  leasing  of  land  and  other  property  to  certain  minori- 
ties. When  in  191 7  the  Court  invahdated  a  Kentucky  city 
ordinance  requiring  residential  segregation,^^  there  was  a  great 
increase  in  the  number  of  private  agreements  made  for  the 
same  purpose,  especially  in  the  Northern  cities  to  which  thou- 
sands of  Negroes  had  migrated  during  and  after  World  War 
I.  In  1926  the  Court  held  that  such  private  agreements  did  not 
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violate  the  Fifth,  Thirteenth,  or  Fourteenth  Amendments/" 
The  extent  of  general  coverage  of  racial  covenants  is  de- 
scribed by  Weaver:  "That  pattern  is  as  follows:  desirable 
housing  surrounding  centers  of  Negro  concentration  is  largely 
covered  by  racial  covenants  in  many  cities;  the  rest  of  the  sur- 
rounding housing  is  usually  closed  to  Negroes  by  intense  neigh- 
borhood hostility,  often  inspired  by  the  existence  of  covenants 
in  the  better  areas;  other  sections  of  our  cities  have  become 
and  are  becoming  race  restrictive  housing  conscious;  and  in  all 
cities  deed  restrictions  are  effective  barriers  to  minorities'  en- 
trance into  new,  desirable  subdivisions  and  the  vast  majority 
of  new  houses."  '^^  A  similar  estimate  of  coverage  was  made 
by  the  Department  of  Justice  in  its  amicus  curiae  brief  in 
the  covenant  cases  argued  before  the  Supreme  Court  late  in 

1947-'' 

The  four  cases  in  which  this  brief  was  submitted  brought 
to  a  head  a  concerted  attack  upon  the  validity  of  judicial 
enforcement  of  private  restrictive  covenants.  Two  of  these 
cases  '^^  dealt  with  covenants  in  Washington,  D.C.  A  unani- 
mous Court  (Justices  Reed,  Rutledge,  and  Jackson  not  par- 
ticipating) held  that  the  District  of  Columbia  courts'  enforce- 
ment of  the  agreements  is  prohibited  by  the  federal  Civil  Rights 
Act  of  1866,  although  the  agreements  themselves  are  not  pro- 
hibited. For  the  two  cases  outside  of  the  capital,'^^  the  Court 
relied  upon  the  settled  doctrine  that  judicial  action  is  state  ac- 
tion. Justice  Vinson  stated  for  the  six  participating  justices 
that  "the  restrictive  agreements  standing  alone  cannot  be  re- 
garded as  violative  of  any  rights  guaranteed  ...  by  the  Four- 
teenth Amendment."  But,  he  added,  the  state  courts  have 
enforced  the  covenants  in  the  cases  now  up  for  settlement. 
"That  the  action  of  state  courts  and  of  judicial  officers  in  their 
official  capacities  is  to  be  regarded  as  action  of  the  State  within 
the  meaning  of  the  Fourteenth  Amendment,  is  a  proposition 
which  has  long  been  established  by  decisions  of  this  Court."  '^^ 
By  enforcing  the  restrictive  agreements,  the  state,  concluded 
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Justice  Vinson,  deprived  the  minorities  of  their  right  to  the 
equal  protection  of  the  laws. 

In  a  later  and  likewise  significant  case,  however,  the  Court 
rejected  an  opportunity  to  review  a  New  York  court  decision 
which  disappointed  the  groups  seeking  unsegregated  housing. 
The  New  York  State  Court  of  Appeals  in  1 949  held,  by  a  vote 
of  four  to  three,'^*'  that  the  refusal  of  the  Metropolitan  Life  In- 
surance Company  to  lease  to  Negroes  in  its  Stuyvesant  Town 
development  did  not  constitute  state  action  prohibited  by  the 
Fourteenth  Amendment.  The  unsuccessful  Negro  applicants 
had  claimed  that  this  refusal  was  in  fact  state  action  because 
the  company  built  the  houses  with  New  York  City  aid  in  the 
form  of  condemnation  of  a  substandard  area,  tax  exemption 
for  twenty-five  years,  and  the  closing  of  certain  streets  within 
the  area.  In  1950,  a  United  States  Supreme  Court  majority, 
from  which  Justices  Black  and  Douglas  dissented,  refused  to 
review  this  case.'^'^ 

Transportation.  In  the  past,  the  Supreme  Court  had  stead- 
fastly refused  to  invalidate  legislation  on  transportation  facili- 
ties requiring  and  enforcing  the  separation  of  Negroes  and 
whites.  Nevertheless  the  Court  has  upheld  the  rights  of  minori- 
ties to  "equal  facilities"  where  they  are  separate.  In  1941  Chief 
Justice  Hughes  made  a  particularly  forceful  statement  for 
this  interpretation  of  the  equal  protection  clause  of  the  Four- 
teenth Amendment."^^  Congressman  Arthur  W.  Mitchell,  a 
Chicago  Negro,  was  forced  to  give  up  a  Pullman  seat  at  Mem- 
phis during  a  journey  from  Chicago  to  Hot  Springs,  Arkansas, 
on  the  Chicago,  Rock  Island,  and  Pacific  Railway,  and  to  ride 
in  a  coach  reserved  for  Negroes  which  did  not  have  a  seat  of 
the  same  quality  as  his  original  seat.  The  Interstate  Commerce 
Commission,  to  whom  the  Congressman  protested,  dismissed 
the  complaint  on  the  ground  that  there  was  little  demand  by 
Negroes  for  the  accommodations  he  was  denied  at  Memphis, 
Justice  Hughes  reversed  this  ruling  and  that  of  the  United 
States  district  court  supporting  it,  pointing  out  for  a  unanimous 
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Court  that  the  denial  of  a  personal  right  cannot  be  justified  by 
the  fact  that  there  are  few  persons  who  want  to  exercise  it. 

Five  years  later,  in  1946,  the  Supreme  Court,  in  Morgan  v. 
Virginia,  for  the  first  time  invalidated  a  state  law  requiring 
segregation.'''^  A  Negro  woman  boarded  a  bus  in  Virginia, 
bound  for  Baltimore,  Maryland,  through  Washington,  D.C. 
Told  by  the  driver  to  take  a  back  seat,  she  refused  and  was 
arrested  and  later  convicted  of  violating  a  Virginia  statute  re- 
quiring the  segregation  of  Negroes  and  whites  on  common 
carriers.  The  Court  chose  to  rest  its  decision  on  the  commerce 
clause  of  Article  I  rather  than  on  the  equal  protection  clause 
of  the  Fourteenth  Amendment.  Justice  Reed  stated  for  the 
majority  (Justice  Jackson  not  participating  and  Justice  Burton 
dissenting)  that  Article  I,  Section  8  of  the  Constitution  gave 
Congress  the  power  to  "regulate  commerce  .  .  .  among  the 
several  states,"  and  that  a  state  law  materially  affecting  inter- 
state commerce  might  be  invalid  even  in  the  absence  of  con- 
flicting Congressional  legislation.  The  Virginia  statute,  the 
Court  held,  was  a  "burden"  upon  interstate  commerce:  "A 
burden  may  arise  from  a  state  statute  which  requires  interstate 
passengers  to  order  their  movements  on  the  vehicle  in  accord- 
ance with  local  rather  than  national  requirements."  ^"  This  rul- 
ing, of  course,  left  intact  the  many  state  laws  requiring  segrega- 
tion within  the  state  borders. 

In  the  Morgan  case  just  reviewed  the  Court  invalidated  a 
state  law  requiring  segregation  in  interstate  transportation. 
Three  years  later  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  invalidated,  on  the  basis  of  the  Morgan 
opinion,  a  bus  company's  regulation  requiring  such  segrega- 
tion. ^^  The  Court  held  that  not  only  did  the  company's 
action  constitute  state  action  prohibited  by  commerce  clause 
of  the  Federal  Constitution,  but  that  even  if  there  were  no 
state  action  involved,  the  company's  regulation  would  be  in- 
validated as  a  private  interference  with  interstate  commerce. 

In  1948  the  Court  settled  an  interesting  minority  rights 
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case  ^^  involving  the  commerce  clause  again.  A  Michigan  com- 
pany, owning  most  of  the  island  of  Bob-Lo,  which  is  part 
of  Ontario,  Canada,  operates  the  area  as  an  amusement  park 
for  Detroit  residents.  The  company  in  1945  also  owned  and 
operated  two  ships  exclusively  to  transport  patrons  between 
Detroit  and  the  island.  When  it  excluded  a  Negro  from  one  of 
its  ships,  the  company  was  convicted  of  violating  Section  146 
of  the  Michigan  civil  rights  act,  which  provides  that  all  persons 
are  entitled  to  "full  and  equal  accommodations  .  .  .  of  .  .  . 
public  conveyances  on  land  and  water."  The  company  claimed 
it  was  not  subject  to  the  act  because  it  operated  ships  in  foreign 
commerce,  but  the  Court,  through  Justice  Rutledge  (Chief 
Justice  Vinson  and  Justice  Jackson  dissenting) ,  held  that  "the 
island  is  economically  and  socially,  though  not  politically,  an 
.  .  .  adjunct  of  the  city  of  Detroit,"  and  hence  the  company 
was  engaged  in  local  commerce. ^^ 

These  two  cases  illustrate  that  even  where  the  present  Court 
does  not  feel  itself  justified  in  invoking  the  equal  protection 
clause  it  will  go  far  to  protect  minorities — unlike  the  Courts 
in  the  Reconstruction  period  and  later. 

The  Mitchell  case  of  1941  was  the  basis  upon  which  the 
Supreme  Court  in  1950  unanimously  (Justice  Clark  not  par- 
ticipating) held  that  a  Southern  Railway  Company  regulation 
violated  the  antidiscrimination  section  of  the  Interstate  Com- 
merce Act.^*  In  1942  Elmer  W.  Henderson,  a  member  of  the 
■  wartime  Committee  on  Fair  Employment  Practice  was  refused 
service  in  a  dining  car  because  the  two  rear  tables  reserved 
for  Negroes  were  occupied  in  part  by  whites.  He  filed  a  com- 
plaint with  the  Interstate  Commerce  Commission,  which  found 
that  he  had  been  subjected  to  undue  and  unreasonable  prejudice 
and  disadvantage  but  that  it  was  a  casual  incident.  A  federal 
district  court  in  1946,  however,  held  that  the  railroad's  dining 
car  regulations  did  violate  the  Interstate  Commerce  Act.  The 
company  then  instituted  an  arrangement  under  which  one 
table  in  each  dining  car  was  reserved  exclusively  for  Negroes 
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and  was  separated  from  the  others  by  a  curtain  or  partition. 
The  Commission  ruled  that  this  arrangement  did  not  violate 
the  Act,  and  a  federal  district  court  sustained  this  ruling.  The 
Supreme  Court,  however,  held  that  the  Mitchell  case  was 
applicable  to  this  one.  The  railroad's  practice,  said  Justice 
Burton,  violated  the  antidiscrimination  clause  of  the  Interstate 
Commerce  Act  in  that  a  passenger  might  be  refused  service  be- 
cause of  this  arrangement.  He  added  significantly:  "The  cur- 
tains, partitions  and  signs  emphasize  the  artificiality  of  a  differ- 
ence in  treatment  which  serves  only  to  call  attention  to  a  racial 
classification  of  passengers  holding  identical  tickets  and  using 
the  same  public  dining  facility."  ^^ 

Educatiojj.  Negro  organizations,  carrying  on  their  cam- 
paign to  advance  Negro  rights,  attacked  their  problems  in  edu- 
cation in  much  the  same  way  as  they  did  in  travel  segregation 
— by  insisting  rigidly  upon  the  "equal  facilities"  to  which  the 
courts  said  they  were  entitled.  In  1938  a  Missouri  case  ^^  in- 
creased the  requirements  of  the  "separate  but  equal"  doctrine. 
Lloyd  Gaines,  a  Negro,  was  refused  admission  to  the  Uni- 
versity of  Missouri  law  school  after  graduating  from  Lincoln 
University,  the  state's  college  for  Negroes.  In  accordance 
with  a  state  law,  he  was  advised  to  apply  to  an  out-of-state 
law  school,  to  which  Missouri  would  pay  a  "reasonable"  tui- 
tion fee  for  him.  Gaines  protested  that  he  was  being  deprived 
of  "equal  facilities,"  since  Missouri  maintained  a  law  school  for 
whites  but  not  for  Negroes.  The  Supreme  Court,  in  an  opinion 
by  Chief  Justice  Hughes  (Justice  McReynolds  and  Butler 
dissenting)  upheld  this  claim,  reiterating  that  his  right  to  a  law 
school  education  in  Aiissouri  was  a  personal  one  unaffected  by 
the  fact  that  few  Negroes  chose  to  exercise  it. 

Early  in  1948  the  Supreme  Court  advanced  minority  rights 
still  another  step.  Ada  Sipuel,  a  Negro  woman,  apphed  for  ad- 
mission to  the  law  school  maintained  by  the  state  of  Oklahoma. 
She  was  denied  admission  in  accordance  with  a  state  law  re- 
quiring the  separation  of  Negroes  and  whites  in  the  schools. 
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Her  case  ^"^  was  argued  in  the  Supreme  Court  on  January  7 
and  8,  and  the  Court  deHvered  its  decision  only  four  days 
later,  a  one-page  mimeographed,  unsigned  statement  for  all 
its  members.  The  statement  ordered  Oklahoma  to  provide  a 
legal  education  for  the  Negro  applicant  "as  soon  as  it  does 
for  applicants  of  any  other  group."  This  was  a  clear  reference 
to  the  fact  that  a  new  semester  would  open  late  that  month  at 
the  regular  Oklahoma  law  school.  By  stressing  the  time  ele- 
ment the  Court  was  giving  the  state  only  two  alternatives — 
to  admit  the  Negro  or  to  establish  a  law  school  for  Negroes 
within  a  few  weeks.  It  is  further  apparent  from  the  remarks 
and  questions  by  the  members  of  the  Court  that  some  at  least 
did  not  think  a  law  school  established  in  less  than  a  month 
could  provide  an  education  equal  to  that  obtainable  in  the  older 
institution.  Justice  Jackson,  for  example,  observed  that  a  school 
with  only  one  student  would  not  provide  "much  of  a  law  edu- 
cation." ^^  Oklahoma  officials,  nevertheless,  managed  to  put 
together  a  law  school  that  opened  its  doors  for  Negro  regis- 
trants on  January  26.  Miss  Sipuel,  however,  refused  to  apply 
there  and  sought  instead  a  mandamus  from  the  Supreme  Court 
to  compel  her  immediate  acceptance  by  the  regular  law  school. 
In  another  unsigned,  but  not  unanimous,  opinion  the  Court 
held  that  the  state  district  court  "did  not  depart  from  our 
mandate"  when  it  permitted  the  state  to  meet  the  original 
Supreme  Court  order  by  setting  up  a  new  law  school.^*^  The 
opinion  also  pointed  out  that  the  original  plea  did  not  raise 
the  question  whether  a  state  could  satisfy  the  equal  protection 
clause  by  organizing  a  separate  school  for  Negroes.  Justice 
Rutledge  dissented,  insisting  that  the  applicant  should  have 
been  admitted  to  the  existing  law  school  at  once.  The  first 
of  the  Court's  two  rulings  in  this  case  was  not  without  effect, 
for  the  state  universities  of  Arkansas  and  Delaware  within  a 
few  weeks  announced  that  Negroes  would  be  admitted  to 
white  classes  in  courses  not  given  in  the  college  reserved  for 
Negroes.^® 
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In  June,  1950,  faced  with  two  direct  challenges  to  segrega- 
tion as  violating  the  Federal  Constitution,  the  Supreme  Court 
managed  to  increase  still  further  the  requirements  of  the  sep- 
arate but  equal  doctrine  without  having  to  decide  whether  or 
not  that  doctrine  is  itself  valid.  In  Siveatt  v.  Painter  the  Court 
narrowed  the  issue  to  that  of  the  extent  to  which  the  equal 
protection  clause  of  the  Fourteenth  Amendment  limits  the 
"power  of  a  state  to  distinguish  between  students  of  different 
races  in  professional  and  graduate  education  in  a  state  uni- 
versity." ^^  To  comply  with  an  earlier  state  court  ruling,  the 
University  of  Texas  in  1 947  opened  a  law  school  for  Negroes, 
which  the  state  courts  later  held  provided  facilities  equal  to 
those  for  white  students  in  the  University  of  Texas  Law 
School.  The  Supreme  Court,  however,  reversed  these  opinions 
and  held  that  the  segregated  school  for  Negroes  could  not 
provide  them  equal  facilities,  since  it  was  inferior  in  regard  to 
faculty,  the  variety  of  courses  offered,  and,  significantly,  in 
"those  qualities  which  are  incapable  of  objective  measurement 
but  which  make  for  greatness  in  a  law  school."  These  qualities, 
according  to  Chief  Justice  Vinson,  speaking  for  a  unanimous 
Court,  are  reputation  of  the  faculty,  school  tradition  and  pres- 
tige, and  influence  of  the  alumni.  The  Fourteenth  Amendment, 
the  Court  concluded,  required  that  the  Negro  plaintiff  be 
admitted  to  the  University  of  Texas  Law  School.^^ 

In  another  case  decided  on  the  same  day,  McLaurin  v.  Ok- 
lahoma, the  Court  further  expanded  the  requirements  of  the 
separate  but  equal  doctrine.  Pursuant  to  a  federal  district 
court  decision,  the  University  of  Oklahoma  admitted  a  Negro 
graduate  student  but  segregated  him  from  the  white  students. 
At  the  time  the  case  was  decided  by  the  Supreme  Court,  this 
segregation  had  been  mitigated  so  that  the  Negro  student  sat 
in  a  special  row  in  classrooms,  ate  at  a  special  table  in  the 
university  cafeteria,  and  used  a  special  table  in  the  library. 
These  restrictions  the  Court  found  to  violate  the  Fourteenth 
Amendment.  Set  apart  from  others,  said  Chief  Justice  Vinson 
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for  a  unanimous  Court,  the  Negro  student  "is  handicapped  in 
his  pursuit  of  effective  graduate  instruction.  Such  restrictions 
impair  and  inhibit  his  abihty  to  study,  engage  in  discussions 
and  exchange  views  with  other  students,  and,  in  general,  to 
learn  his  profession."  Having  been  admitted  to  instruction,  the 
Court  concluded,  he  "must  receive  the  same  treatment  at  the 
hands  of  the  state  as  students  of  other  races."  ^^ 

Thus,  by  a  progressively  stringent  interpretation  of  what 
constitutes  "equal  facilities,"  the  Supreme  Court  has  virtually 
outlawed  all  forms  of  segregation  in  higher  education.  While 
the  court  has  not  directly  discarded  the  separate  but  equal 
doctrine  of  the  Plessy  case,  it  is  difficult  to  see  how  any  aspect 
of  segregation  in  higher  education  can  be  sustained  now  in  the 
light  of  the  opinions  in  the  Sweatt  and  McLaurin  cases. 

In  the  fall  of  1950,  only  a  few  months  after  it  had  handed 
down  its  rulings  in  the  Siveatt  and  McLaiimi  cases,  the  Supreme 
Court  refused  to  rehear  a  Maryland  case  in  which  the  Southern 
regional  education  plan  was  involved.  This  plan,  adopted  in 
1948,  is  an  agreement  among  Southern  states  to  pool  their 
higher  educational  resources  and  assign  students  from  all  these 
states  to  certain  segregated  schools  within  the  entire  region. 
Following  its  acceptance  of  the  plan,  the  University  of  Mary- 
land refused  a  Negro  woman  admission  to  its  school  of  nursing, 
and  offered  to  finance  her  education  at  Meharry  Medical  Col- 
lege in  Tennessee,  a  segregated  institution  for  Negroes.  She 
brought  suit,  and  early  in  1950  the  highest  court  of  Maryland 
held  that,  in  conformity  with  earlier  United  States  Supreme 
Court  decisions,  the  state  could  not  legally  assign  the  plaintiff 
to  an  out-of-state  school  so  long  as  it  provided  the  course  of 
study  in  a  state  institution.^*  In  October,  1950,  the  United 
States  Supreme  Court  denied  Maryland's  petition  for  a  review 
of  the  case,^^  thus  in  effect  upholding  the  state  court's  invalida- 
tion of  one  aspect  of  the  regional  educational  plan  as  a  means 
of  perpetuating  segregation  and  inequality  in  higher  education. 
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Negro  Labor'' s  Rights 

Along  with  its  general  toleration  of  legislation  designed  to 
strengthen  the  bargaining  position  of  the  working  class  through 
trade  unions,  the  Supreme  Court  in  the  last  decade  began  to 
protect  the  Negro  and  other  minorities  against  discrimination 
by  labor  organizations.  In  1944  the  Court  unanimously  held 
that  a  union  authorized  by  the  federal  Railway  Labor  Act  to 
represent  an  entire  craft,  including  those  not  members  of  the 
union,  may  not  discriminate  in  its  representation  of  certain 
workers  simply  on  the  basis  of  race  or  color.''^  The  Brother- 
hood of  Locomotive  Firemen  and  Engineers,  which  by  its  con- 
stitution excluded  Negroes  from  membership,  was  therefore 
disobeying  the  statute  when  it  arranged  with  twenty-one  rail- 
roads in  the  South  to  restrict  the  employment  and  advancement 
of  Negro  firemen.  This  decision  is  to  be  compared  with  that 
in  a  similar  case,^^  involving  the  Santa  Fe  Railroad  in  Kansas 
City,  Kansas,  and  the  Brotherhood  of  Railway  Carmen  of 
America,  where  the  Kansas  Supreme  Court  in  1946  rested  its 
opinion  in  favor  of  the  Negro  employees  on  the  broader 
ground  that  the  Railway  Labor  Act  had  made  the  union  an 
agency  of  the  government.  Hence  in  discriminating  against 
the  Negro  carmen,  the  Brotherhood  violated  the  Fifth  Amend- 
ment of  the  United  States  Constitution. 

In  1945  the  Supreme  Court  unanimously  upheld  the  consti- 
tutionality of  those  sections  of  the  New  York  State  civil  rights 
law  punishing  officers  and  members  of  unions  which  deny 
membership  to  any  qualified  persons  because  of  race,  color,  or 
creed,  or  which  withhold  equal  rights  for  the  same  reason.^^ 
The  Railway  Mail  Association,  defending  its  discriminatory 
practices,  vainly  evoked  the  due  process  and  equal  protection 
clauses  of  the  Fourteenth  Amendment. 

Before  we  consider  the  Supreme  Court's  treatment  of  the 
issues  involved  in  the  wartime  evacuation  and  detention  of 
persons  of  Japanese  descent,  and  in  the  Jehovah's  Witnesses 
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religious  and  civil  rights  cases,  we  may  briefly  summarize  its 
record  on  general  minority  and  Negro  rights.  The  present 
Court  has  continued  to  protect  the  rights  of  accused  persons; 
advanced  the  protection  of  federal  civil  rights  by  strengthening 
Sections  51  and  52  of  the  United  States  Code;  ended  federal 
toleration  of  the  South's  white  primaries;  made  it  unlawful  for 
courts  to  enforce  racial  restrictive  covenants;  outlawed  segre- 
gation in  interstate  travel;  and  advanced  a  step  closer  to  edu- 
cational equality  by  a  progressively  stricter  interpretation  of 
what  constitutes  "equal  facilities." 


WARTIME   EVACUATION    OF    PERSONS    OF    JAPANESE   DESCENT 

In  three  wartime  cases  involving  persons  of  Japanese  an- 
cestry the  Supreme  Court's  adherence  to  a  policy  of  discour- 
agement of  racial  or  national  discrimination  was  severely  tested. 
The  Court  was  under  great  pressure  to  approve  the  federal  gov- 
ernment's program  of  evacuation  and  detention,  yet  most 
members  found  it  extremely  difficult  to  condone  the  basis  for 
this  program.  The  result  was  a  mixed  record  for  the  Court: 
approval  of  some  of  the  wartime  acts  of  the  federal  govern- 
ment with  simultaneous  reaffirmation  of  broader  principles  re- 
jecting such  classification  of  Americans  based  upon  national 
or  racial  origin. 

The  federal  program  for  the  110,000  persons  of  Japanese 
descent  on  the  West  Coast  was  to  subject  them  to  a  curfew,  to 
exclude  them  from  the  West  Coast  area,  and  to  detain  them  in 
special  camps  until  the  loyal  could  be  relocated  in  other  parts 
of  the  country. '^^  The  very  first  local  judicial  decision  ^°*^  on 
the  curfew  set  the  tone  of  the  later  Supreme  Court  cases.  An 
American-born  citizen  of  Japanese  ancestry,  a  resident  of 
Seattle  and  wife  of  a  citizen  of  the  Philippine  Commonwealth, 
charged  that  her  liberty  was  improperly  abridged  by  the  order 
establishing  a  curfew  for  and  restricting  the  movements  of  all 
persons  of  her  national  origin.  The  oral  opinion  rejecting  her 
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claim  argued  that  to  accept  her  contentions  might  mean  the 
destruction  by  "an  invading  army"  of  the  very  Constitution 
and  laws  of  the  United  States  to  which  she  announced  her 
loyalty.  To  her  insistence  that  she  was  an  American  citizen 
only  and  not  loyal  to  Japan,  the  court  replied  that  "in  Tokyo 
they"  consider  persons  like  her  still  to  be  Japanese  subjects 
from  whom  they  expect  military  aid.  Thus  the  court  justified 
the  restriction  of  her  liberty  upon  the  curious  ground  that  if 
she  were  really  loyal  to  the  United  States  she  must  understand 
that  she  had  to  be  treated  as  disloyal,  and  upon  the  further 
ground  of  a  foreign  government's  expectations  with  respect  to 
the  conduct  of  an  American  citizen. 

The  first  case  to  reach  the  Supreme  Court,  in  1943,  was  one 
testing  the  constitutionality  of  the  curfew  order.  Though  pre- 
sented with  the  opportunity  to  rule  on  the  evacuation  order  as 
well,  the  Court  chose  to  confine  itself  in  Hirabayashi  v.  United 
States  ^"^^  to  the  order  of  the  military  commander  establishing 
the  curfew.  Did  this  order,  asked  the  Court,  result  from  an 
unconstitutional  delegation  of  legislative  power  by  Congress 
to  the  Executive,  and  did  it  unconstitutionally  discriminate  be- 
tween citizens  of  Japanese  ancestry  and  other  citizens,  in  vio- 
lation of  the  Fifth  Amendment?  ^"-  The  Court  unanimously 
answered  both  these  questions  in  the  negative.  Chief  Justice 
Stone  argued  in  his  opinion  for  six  members  of  the  Court  (Jus- 
tices Douglas,  Murphy,  and  Rutledge  concurred  in  separate 
statements)  that  the  Constitution  gives  to  Congress  and  the 
Executive  branch  of  the  government  wide  powers  in  wartime, 
and  the  Court  must  not  impose  its  own  view  of  the  way  in 
which  this  power  should  be  used.  When  Congress  passed  the 
law,  in  March  of  1942,  delegating  broad  powers  to  the  Execu- 
tive, said  the  Chief  Justice,  there  was  an  undeniable  danger  to 
war  production,  and  some  reasonable  doubt  as  to  the  loyalty 
of  the  Japanese  in  the  United  States  since  they  had  not  yet  been 
assimilated  and  there  was  evidence  of  their  attachment  to 
Japan.  Holding  that  the  curfew  order  was  not  a  denial  of  due 
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process,  the  Court  observed:  "We  cannot  close  our  eyes  to  the 
fact,  demonstrated  by  experience,  that  in  time  of  war  residents 
having  ethnic  afEHations  with  an  invading  enemy  may  be  a 
greater  source  of  danger  than  those  of  a  different  ancestry."  ^^^ 
At  the  same  time  Justice  Stone  pointed  out:  "Distinctions  be- 
tween citizens  solely  because  of  their  ancestry  are  by  their  very 
nature  odious  to  a  free  people  whose  institutions  are  founded 
upon  the  doctrine  of  equality."  ^°^ 

The  Court's  reluctance  to  decide  in  this  way  was  revealed 
in  the  separate  concurring  opinions,  perhaps  best  in  Justice 
Murphy's  statement:  "Today  is  the  first  time,  so  far  as  I  am 
aware,  that  we  have  sustained  a  substantial  restriction  of  the 
personal  liberty  of  citizens  of  the  United  States  based  upon 
the  accident  of  race  or  ancestry.  ...  In  my  opinion  this  goes 
to  the  very  brink  of  constitutional  power."  ^°^  Conceding  the 
validity  of  the  curfew  at  the  time  of  its  promulgation.  Justice 
Murphy  added  that  "whether  such  a  restriction  is  valid  today 
is  another  matter."  ^"^ 

In  1944  the  Supreme  Court,  in  the  case  of  Korematsu  v. 
United  States,  ^*^^  was  faced  with  a  test  of  the  evacuation  pro- 
gram itself.  Korematsu  protested  his  conviction  in  a  federal 
court  for  remaining  in  a  "military  area"  in  California  in  viola- 
tion of  Civilian  Exclusion  Order  Number  34  of  the  Command- 
ing General  of  the  Army's  Western  Command,  which  excluded 
all  persons  of  Japanese  ancestry  after  May  9,  1942.  This  time 
three  justices,  Roberts,  Murphy,  and  Jackson,  dissented  sepa- 
rately from  the  majority  opinion  by  Justice  Black.  On  the 
basis  of  the  Hirahayashi  case,  said  the  majority,  the  evacuation 
order  is  deemed  to  be  within  the  war  power  of  Congress  and 
the  Executive,  for  "exclusion  from  a  threatened  area,  no  less 
than  curfew,  has  a  definite  and  close  relationship  to  the  preven- 
tion of  espionage  and  sabotage."  ^^^  This  time  the  Court  refused 
to  pass  upon  the  detention  feature  of  the  federal  government's 
program  for  persons  of  Japanese  ancestry.  Again  the  Court 
pointed  to  the  danger  of  discrimination:  "It  should  be  noted, 
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to  begin  with,  that  all  legal  restrictions  which  curtail  the  civil 
rights  of  a  single  racial  group  are  immediately  suspect.  That  is 
not  to  say  that  all  such  restrictions  are  unconstitutional.  It  is  to 
say  that  the  courts  must  subject  them  to  the  most  rigid  scrutiny. 
Pressing  public  necessity  may  sometimes  justify  the  existence 
of  such  restrictions;  racial  antagonisms  never  can."  '^^^ 

Justice  Roberts  insisted  in  his  dissent  that  the  evacuation 
plan  could  be  considered  only  as  part  of  the  whole  program 
which  deprived  citizens  of  rights  merely  because  of  their  na- 
tional origin. ^^°  Justice  Murphy,  who  had  observed  that  the 
Hirabayashi  case  opinion  went  to  "the  very  brink  of  constitu- 
tional power,"  now  charged  that  the  majority  decision  in  this 
case  "falls  into  the  ugly  abyss  of  racism."  ^^^  In  a  forceful 
statement  Justice  Jackson  pointed  out:  "Had  Korematsu  been 
one  of  four — the  others  being,  say,  a  German  alien  enemy,  an 
Itahan  alien  enemy,  and  a  citizen  of  American-born  ancestors, 
convicted  of  treason  but  out  on  parole — only  Korematsu's 
presence  would  have  violated  the  order  [excluding  those  of 
Japanese  ancestry].  The  difference  between  their  innocence 
and  his  crime  would  result,  not  from  anything  he  did,  said,  or 
thought,  different  than  they,  but  only  in  that  he  was  born  of 
different  racial  stock."  ^^- 

In  1944,  the  Supreme  Court  had  the  opportunity  finally  to 
pass  upon  at  least  part  of  the  detention  feature  of  the  whole 
program  for  persons  of  Japanese  ancestry,  in  the  case  of 
Mitsuye  Endo.^^^  An  American  citizen,  Mitsuye  Endo,  ap- 
plied for  a  writ  of  habeas  corpus,  claiming  she  was  being  held 
without  any  charge  and  against  her  will.  Following  the  estab- 
lished procedure  for  relocation  of  loyal  evacuees,  she  had  ap- 
plied for  "leave  clearance."  This  procedure  provided  that  the 
applicant,  if  granted  leave  clearance,  could  apply  for  indefinite 
leave,  but  that  such  leave  would  not  be  granted  if  the  applicant 
proposed  to  go  where  "community  sentiment  is  unfavorable." 
Mitsuye  Endo  was  granted  leave  clearance  in  August  of  1943, 
but  did  not  apply  for  indefinite  leave,  claiming,  instead,  illegal 
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detention.  The  issue  facing  the  Court  was  whether  the  federal 
government  could  detain  a  citizen  of  Japanese  ancestry  if  her 
loyalty  was  beyond  question. 

In  a  unanimous  decision  (Justice  Roberts  and  Murphy 
concurring  separately) ,  Justice  Douglas  stated  that  the  govern- 
ment could  not  legally  hold  an  evacuee  of  proved  loyalty 
merely  to  ease  his  or  her  relocation  to  another  community. 
The  detention  program,  he  said,  derived  from  an  imphed  (not 
an  explicitly  granted)  power,  and  it  must  therefore  be  related 
at  all  times  to  the  prevention  of  sabotage  and  espionage,  the 
purpose  of  the  act  upon  which  the  federal  program  was  based. 
Detention  for  any  other  purpose  was  therefore  illegal,  the 
Court  concluded,  and  Mitsuye  Endo  must  be  set  free. 

These  cases  involving  the  wartime  evacuation  of  persons  of 
Japanese  ancestry  were  a  severe  test  of  the  Supreme  Court's 
position  on  minority  rights.  On  the  one  hand  the  Court  wished 
to  allow  Congress  and  the  Executive  to  handle  the  war  emer- 
gency in  their  own  way;  yet,  on  the  other  hand,  the  Court 
was  reluctant  to  permit  racial  or  national  discrimination.  This 
loyalty  to  principles  which  happened  to  conflict  led  the 
Court  to  uphold  the  main  features  of  the  program  while  mak- 
ing it  clear  that  it  was  doing  so  only  because  of  the  extreme 
emergency.  And  when  the  freedom  of  loyal  citizens  was  at 
stake,  as  in  the  last  of  these  cases  just  reviewed,  the  Court  un- 
hesitatingly defended  the  rights  of  the  minority. 

Once  the  war  was  over,  the  Supreme  Court  resumed  its 
course  of  granting  increasing  federal  protection  to  both  aliens 
and  citizens  of  Japanese  descent.  In  1948  the  Court  in  the  case 
of  Oyama  v.  California  ^^^  eliminated  a  special  kind  of  dis- 
crimination aimed  at  this  minority,  but  chose  to  rest  its  decision 
on  narrow  grounds.  In  1 944  the  state  of  California  filed  a  peti- 
tion to  take  over  certain  parcels  of  land  which  Kajiro  Oyama 
had  bought  in  the  name  of  his  son  Fred,  claiming  that  the 
purchases  were  made  with  intent  to  violate  the  Alien  Land 
Law.  This  law  provided  that  aliens  ineligible  for  American 
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citizenship  might  not  acquire,  own,  occupy,  lease,  or  transfer 
agricultural  land,  and  that  property  acquired  in  violation  of 
the  law  would  revert  to  the  state. 

The  Oyamas  insisted  that  this  law  deprived  both  the  alien 
parent  and  the  citizen  son  of  their  right  to  the  equal  protection 
of  the  laws.  The  Court  majority  (Justices  Reed,  Burton,  and 
Jackson  dissenting,  the  latter  in  a  separate  opinion)  through 
Chief  Justice  Vinson  held  that  the  younger  Oyama  was  denied 
the  equal  protection  of  the  laws,  but  refused  to  decide  whether 
the  elder  Oyama  was  likewise  discriminated  against  unfairly. 
The  majority  rested  its  decision  on  the  ground  that  the  Cali- 
fornia law  contained  an  illegal  presumption  that  a  gift  of  land 
to  a  citizen  son  by  a  parent  inehgible  for  citizenship  is  but  a 
subterfuge  for  the  parent's  acquisition  of  the  land,  whereas  no 
such  presumption  is  made  in  the  case  of  a  parent  who  is  a 
citizen  or  is  eligible  for  citizenship.  Fred  Oyama,  whose  prop- 
erty the  state  of  California  wanted  to  take  away,  was  thus 
discriminated  against  merely  because  his  father  was  a  Japanese 
alien.  ^^'^ 

Four  members  of  the  majority  (Justice  Black  in  a  concur- 
ring opinion  subscribed  to  by  Justice  Douglas,  and  Justice 
Murphy  in  an  opinion  for  himself  and  Justice  Rutledge)  insisted 
that  the  Court  should  go  further  and  invalidate  the  entire  Cali- 
fornia statute  as  a  violation  of  the  equal  protection  clause  of 
the  Fourteenth  Amendment.  In  his  dissent  Justice  Jackson, 
too,  found  the  majority's  reasoning  unsatisfactory.  However 
much  he  disliked  the  result  reached  by  the  California  Supreme 
Court  in  upholding  the  state's  petition  for  escheat,  he  said, 
he  could  not  see  how  the  majority's  position  could  logically 
reach  an  opposite  result.  He  hinted  that  he  would  prefer  to 
declare  the  whole  statute  a  violation  of  the  Fourteenth  Amend- 
ment. Justice  Reed's  dissent  (joined  by  Justice  Burton)  like- 
wise insisted  that  to  reach  the  result  it  did,  the  majority  must 
invahdate  the  whole  California  statute,  since,  he  claimed,  the 
presumption  as  to  subterfuge  was  a  quite  reasonable  measure 
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if  California  could  legally  prevent  an  alien  ineligible  for  citi- 
zenship from  acquiring  or  owning  land.  The  majority,  said 
Justice  Reed,  did  not  question  California's  right  to  pass  the 
law,  and  hence  could  not  logically  object  to  the  presumption. 

Had  Justices  Black,  Douglas,  Murphy,  and  Rutledge  been 
joined  by  one  other  member  of  the  Court,  the  statute  would 
have  been  held  unconstitutional  on  broad,  consistent  grounds. 
It  is  difficult  to  see  why  Justice  Jackson,  whose  dissent  is  much 
the  same  as  Justice  Black's  concurring  opinion,  did  not  vote 
with  these  four. 

In  another  1948  case  coming  from  Calif ornia,^^^  the  Court 
protected  the  rights  of  Japanese  aliens  in  a  forthright  way. 
Takahashi  came  to  America  from  Japan  in  1907.  From  19 15 
to  1942  he  obtained  a  commercial  fishing  license  annually.  On 
his  return  to  California  in  1945  after  his  evacuation  and  deten- 
tion, Takahashi  found  he  could  no  longer  obtain  a  license,  be- 
cause a  law  had  been  passed  in  1943  prohibiting  the  issuance 
of  a  license  to  any  "alien  Japanese,"  and  this  law  was  amended 
in  1945  to  bar  any  "person  ineligible  to  citizenship."  The  issue 
facing  the  Court,  said  Justice  Black  for  the  majority  (Justices 
Reed  and  Jackson  dissenting),  was  "whether  California  can, 
consistently  with  the  Federal  Constitution  and  laws  passed 
pursuant  to  it,  use  this  federally  created  racial  ineligibility 
for  citizenship  as  a  basis  for  barring  Takahashi  from  earning 
his  living  as  a  commercial  fisherman  in  the  ocean  waters  off 
the  coast  of  California."  ^^'^  This  action  of  California,  said  the 
Court,  was  an  illegal  invasion  of  federal  power  to  regulate 
the  admission,  naturalization,  and  residence  of  aliens.  To  Cali- 
fornia's claim  that  a  "special  public  interest"  required  this  ban 
on  aliens  since  the  citizens  of  the  state  are  the  collective  owners 
of  all  fish  in  the  three-mile  belt,  the  Court  rephed  that  what- 
ever merit  this  argument  might  have,  it  did  not  justify  the 
exclusion  of  aliens  from  making  their  living  in  a  way  per- 
mitted to  all  others. ^^^ 

These  recent  decisions,  then,  would  seem  to  show  that  the 
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Supreme  Court  is  willing  to  protect  the  rights  of  aliens  and 
citizens  of  Japanese  (and  other  types  of  national)  descent,  but 
that  it  seeks  the  very  narrowest  grounds  to  do  so. 


RELIGIOUS   AND   CIVIL   RIGHTS:    JEHOVAH  S   WITNESSES 

The  treatment  by  the  Supreme  Court  of  the  rights  of  the 
unpopular  religious  group,  Jehovah's  Witnesses,  stands  in  con- 
trast to  its  rulings  on  the  wartime  rights  of  persons  of  Japanese 
ancestry. ^^^  Far  from  leading  to  the  limitation  of  the  Wit- 
nesses' rights,  the  war  period  actually  saw  their  enlargement. 

Cases  involving  local  ordinances  requiring  a  permit  to  solicit 
money,  or  distribute  literature,  or  hold  a  meeting  constitute 
the  largest  single  group  involving  Jehovah's  Witnesses.  In 
1938  the  Supreme  Court  invalidated  a  Georgia  municipal  or- 
dinance forbidding  the  distribution  of  literature  except  by  per- 
mission of  the  city  manager. ^-^  The  following  year  the  Court 
struck  down  four  New  Jersey  local  ordinances,  one  requir- 
ing a  permit  for  canvassing  to  sell  or  give  away  circulars, 
and  the  others  prohibiting  such  distribution  as  a  public  incon- 
venience because  of  the  resulting  littering  of  the  streets. ^^^  In 
1940  the  Court  upheld  a  New  Hampshire  statute  requiring  a 
license  for  parades  on  public  streets,  but  stipulated  that  the 
withholding  of  the  license  could  be  based  only  on  the  public 
interest  in  the  use  of  the  streets. ^^^  In  1942  the  Court  upheld 
municipal  laws  in  Alabama,  Arkansas,  and  Arizona  which  re- 
quired a  license  fee  for  selling  from  door  to  door,^^^  but  in  a 
rehearing  the  following  year  it  reversed  this  decision. ^-^  In 

1943  the  Court  invalidated  a  Texas  ordinance  forbidding  the 
scattering  of  handbills  on  which  certain  books  were  advertised 
for  sale.^-^  During  the  same  year  the  Court  held  unconstitu- 
tional a  Texas  municipal  ordinance  which  required  a  permit 
from  the  Mayor,  who  could  grant  or  withhold  it  as  he  deemed 
proper,  before  one  could  sell  books  from  door  to  door.^^^  In 

1944  the  Court  ruled  that  a  Witness  did  not  have  to  pay  an 
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occupational  license  fee  to  sell  the  sect's  literature  even  though 
he  depended  upon  this  activity  for  his  livehhood.^^'^  In  1946 
the  Court  faced  another  of  those  cases  ^-^  to  which  conflicting 
principles  could  be  applied.  In  the  town  of  Chickasaw,  Ala- 
bama, owned  by  the  Gulf  Shipbuilding  Corporation,  a  Wit- 
ness stood  on  the  sidewalk  of  the  main  street  and  tried  to  hand 
out  literature.  Warned  that  she  was  not  allowed  to  do  so  with- 
out a  permit  which  she  could  get,  the  Witness  refused  to  leave 
and  was  arrested  for  violating  an  Alabama  law  forbidding  a 
person  to  enter  or  remain  upon  another's  property  without 
permission.  With  Justice  Jackson  not  participating,  the  major- 
ity numbered  five,  while  Justice  Reed  dissented  for  himself 
and  Justices  Stone  and  Burton.  For  the  majority  Justice  Black 
pointed  out  that  neither  a  state  nor  a  municipality  could,  un- 
der the  Supreme  Court  ruhngs,  entirely  bar  the  distribution 
of  political  or  religious  literature.  The  fact  that  the  town  of 
Chickasaw  was  privately  owned,  he  asserted,  did  not  materially 
alter  this  restriction  upon  local  governments:  "Ownership  does 
not  always  mean  absolute  dominion.  The  more  an  owner,  for 
his  advantage,  opens  up  his  property  for  use  by  the  public  in 
general,  the  more  do  his  rights  become  circumscribed  by  the 
statutory  and  constitutional  rights  of  those  who  use  it."  ^^^ 
And  again:  "Whether  a  corporation  or  a  municipality  owns 
or  possesses  the  town  the  public  in  either  case  has  an  identical 
interest  in  the  functioning  of  the  community  in  such  a  manner 
that  the  channels  of  communication  remain  free."  ^^^ 

In  three  flag  salute  cases  the  Supreme  Court  has  gone  far 
to  protect  religious  faith  against  compulsion  by  government. 
In  1940  the  Court  upheld  the  resolution  of  a  local  school 
board  in  Pennsylvania  requiring  all  children  to  salute  the 
American  flag.^^^  Two  children  of  Witnesses,  refusing  under 
their  parents'  influence  to  comply  with  the  rule,  were  excluded 
from  the  school  and  had  to  receive  instruction  privately,  for 
which  the  parents  had  to  pay.  The  majority,  while  aflirming 
religious  freedom,  held  that  there  were  limit?  qr  the  freedom 
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to  follow  one's  conscience  and  that  the  wisdom  of  the  educa- 
tional policy  followed  by  the  school  board  was  for  the  legis- 
lature, not  the  courts,  to  determine.  Three  years  later,  how- 
ever, the  Court  reversed  itself  and  held  that  a  similar  resolution, 
passed  by  a  local  school  board  in  West  Virginia,  violated  the 
First  Amendment.^^-  At  the  same  time  the  Court  invalidated 
a  Mississippi  statute  which  made  it  a  felony  to  encourage  dis- 
loyalty to  the  government  of  the  United  States  or  Mississippi 
or  to  encourage  the  refusal  to  salute  their  flags. ^^^ 


CONCLUSION 


Having  completed  the  consideration  of  the  Roosevelt 
Court's  record  on  the  rights  of  minorities,  we  may  briefly 
summarize  its  work  and  compare  it  with  that  of  the  Courts 
preceding  it.  We  saw  that  the  Supreme  Court  from  1868  to 
about  1937  supported  those  laws  which  tended  to  enforce 
the  separation  of  Negroes  and  whites  and  weakened  the  opera- 
tion of  those  tendincf  to  facilitate  the  meetinof  of  the  two 
groups  except  in  situations  clearly  maintaining  the  superiority 
of  the  whites.  But  since  about  1937,  the  Supreme  Court  has 
more  consistently  upheld  the  civil  rights  of  minorities.  Though 
the  present  Court  is  still  cautious  in  this  area,  its  decisions  no 
longer  have  the  effect  of  buttressing  the  caste  system  with  re- 
spect to  Negroes.  And  the  increasing  protection  of  Negro 
rights  is  but  part  of  the  Court's  general  concern  for  the  rights 
of  all  minority  groups.  With  the  temporary  and  partial  war- 
time exception  of  persons  of  Japanese  ancestry,  then,  the 
present  Court  has  gone  substantially  farther  than  its  prede- 
cessors in  the  protection  of  the  rights  of  racial,  national,  and 
religious  minorities. 


CHAPTER  FOUR 

The  New  York  State  Law  Against 
Discrijninatioii:  Operation  and  Admiiiistration 

THERE  are  more  than  two  hundred  state  laws  and  constitu- 
tional provisions  in  this  country  which  prohibit  discrimination 
of  various  types  on  the  basis  of  race,  religion,  color,  or  national 
origin.^  Even  the  Southern  states  have  such  provisions.  Most 
of  these  laws,  however,  have  seldom  been  rigidly  enforced 
anywhere;  the  Anti-Defamation  League  found  only  five  civil 
rights  cases  in  the  Decennial  Digest  for  1926-36  and  only 
tv/enty  for  1936-46,  of  which  a  third  originated  in  New 
York.^  In  recent  years  a  new  series  of  statutes  has  been  enacted, 
aimed  specifically  at  the  elimination  of  discrimination  in  private 
employment,  and  these  have  been  enforced  more  stringently 
than  most  previous  antidiscrimination  acts.  Four  states.  New 
York,  New  Jersey,  Connecticut,  and  Massachusetts,  are  the 
pioneers  in  this  new  field;  other  states  and  municipalities  ^  have 
passed  or  debated  similar  proposals.  The  New  York,  New 
Jersey,  and  Massachusetts  acts  declare  that  the  opportunity  to 
obtain  employment  free  from  discrimination  because  of  race, 
creed,  color,  or  national  origin  is  a  civil  right. 

BACKGROUND   AND    PROVISIONS 

The  New  York  State  "Law  Against  Discrimination,"  ^  also 
known  as  the  Ives-Quinn  law,  is  the  first  of  these  more  recent 
statutes  in  the  private  employment  field.  It  offers  the  best  op- 
portunity for  an  appraisal  of  such  legislation  since  it  has  been 
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in  operation  longest,  has  evoked  widespread  comment,  and  is 
administered  by  an  agency  with  a  budget  larger  than  those  of 
similar  agencies  in  other  states.^ 

Long  before  the  passage  of  this  law  New  York  had  out- 
lawed discrimination  in  jury  service,  in  the  right  to  practice 
law,  in  admission  to  public  schools,  in  places  of  public  ac- 
commodation, resort  or  amusement,  in  insurance  rates  and 
benefits,  in  public  employment,  in  employment  in  utility  com- 
panies, in  employment  in  firms  fulfilling  pubhc  works  con- 
tracts, in  admission  to  tax-exempt  nonsectarian  educational 
institutions,  and  in  civil  service,  public  housing,  labor  unions, 
public  relief,  defense  industries,  and  sale  or  delivery  of  alco- 
holic beverages.*^ 

In  response  to  increasing  evidence  of  discrimination  against 
members  of  minority  groups  who  sought  jobs  in  war  industries, 
the  Governor  in  March  of  1941  appointed  a  Committee  on 
Discrimination  in  Employment  as  a  subcommittee  of  the  New 
York  State  Council  of  Defense  (later  the  War  Council).  This 
Committee's  task  was  to  study  discriminatory  practices  in  war 
industries  and  to  carry  out  a  program  of  education  and  concil- 
iation to  eliminate  them.  It  handled  over  a  thousand  cases,  of 
which  it  settled  95  percent  by  persuasion,  conciliation,  and  ^ 
hearings  before  the  state's  Industrial  Commissioner.''^  Though 
the  Committee  was  created  during  the  "defense"  emergency, 
its  functions  were  broadly  conceived.  In  its  last  report  the 
Committee  pointed  out:  "The  Governor's  mandate  .  .  .  had  I 
stressed  the  undesirable  effects  of  discrimination  in  relation  I 
to  national  defense.  The  primacy  of  the  national  defense  pro-  ^ 
gram  in  the  Committee's  task  should  be  recognized.  But  the 
solution  of  urgent  problems  should  contribute  toward  more 
extensive  and  longer  run  improvement."  Judging  by  its  opera- 
tions during  ten  months  in  1942,  the  Committee  did  not  wait 
for  complaints  to  come  to  its  attention.  More  than  half  of  its 
304  investigations  of  employers'  practices  in  this  period  were 
started  on  its  own  initiative.  About  a  fourth  of  its  cases  origi- 
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nated  with  a  complaint  by  a  job  applicant,  about  a  tenth  with 
the  complaint  of  a  dismissed  worker,  and  another  tenth  from 
"miscellaneous  sources."  ^ 

In  accordance  with  its  instructions  to  recommend  appro- 
priate legislation,  the  Committee  prepared  two  bills  which 
were  introduced  into  the  legislature  in  March  of  1944;  the 
second  of  them  would  have  prohibited  discrimination  in  private 
employment.  The  Governor,  in  a  message  a  few  days  later, 
told  the  Legislature  that  while  he  supported  the  intent  of  both 
bills,  he  felt  the  subject  needed  more  study.  Accordingly  he 
suggested  the  creation  of  a  special  commission;  on  the  follow- 
ing day  the  Legislature  enacted  this  suggestion  into  law.  In 
protest  against  what  they  held  was  an  unnecessary  delay,  eight 
members  of  the  Committee  resigned.  By  June,  the  New  York 
State  Temporary  Commission  Against  Discrimination  had  be- 
gun its  work.^ 

The  Temporary  Commission,  composed  of  eight  members 
(four  Democrats  and  four  Repubhcans)  of  the  state  Legisla- 
ture and  fifteen  public  members,  held  open  hearings  in  Novem- 
ber and  December  of  1944,  in  Albany,  Syracuse,  Rochester, 
Buffalo,  and  New  York  City.  In  January  of  1945,  the  Com- 
mission presented  its  report.  It  accepted  four  propositions: 
"(i)  Discriminations  on  grounds  of  race,  creed,  color  and 
national  origin  are  too  serious  a  menace  to  democracy  to  be 
safely  neglected;  (2)  whatever  moves  are  made  against  them 
must  seek  to  win  a  strong  supporting  public  opinion;  (3)  while 
wise  legislation  may  assist  progress,  any  attempt  forthwith  to 
abolish  prejudice  by  law  can  do  serious  harm  to  the  anti- 
discrimination movement;  (4)  prejudice  is  the  fruit  of  ig- 
norance and  is  subject  to  the  healing  influences  of  education 
in  the  broadest  sense  of  the  term."  ^"  The  advocacy  of  this 
combination  of  compulsion,  education,  and  caution  has  char- 
acterized the  approach  of  most  official  New  York  agencies 
that  have  touched  the  problem  of  employment  discrimination. 
The  Commission's  principal  suggestions  were  introduced  as 
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the  Ives-Quinn  bill,  which  was  enacted  by  the  Assembly  on 
February  28  and  by  the  Senate  on  March  5.  It  was  signed  by 
the  Governor  on  March  12,  and  became  effective  July  i, 
1945.11 

Most  civil  rights  statutes  provide  that  any  person  who  be- 
lieves that  his  rights  have  been  violated  may  bring  suit  against 
the  violator  and  obtain  damages.  This  procedure  places  the 
burden  upon  the  individual  and  has  not  proved  effective.  The 
Ives-Quinn  law  used  a  different  approach,  lodging  the  func- 
tion of  investigation  and  the  power  of  enforcement  in  a  special 
administrative  agency  to  which  individuals  may  bring  com- 
plaints for  both  investigation  and  settlement.  This  procedure 
appears  to  be  the  best  for  the  enforcement  of  civil  rights  stat- 
utes. 

The  New  York  "Law  Against  Discrimination"  registers,  in 
Section  125,  the  Legislature's  finding  and  declaration  that  dis- 
crimination of  any  kind  on  the  basis  of  race,  creed,  color  or 
national  origin  is  "a  matter  of  state  concern,"  and  that  it 
"menaces  the  institutions  and  foundation  of  a  free  democratic 
state."  It  creates  a  state  agency  "with  power  to  eliminate  and 
prevent  discrimination  in  employment  because  of  race,  creed, 
color  or  national  origin,  either  by  employers,  labor  organiza- 
tions, employment  agencies  or  other  persons,"  Section  126  as- 
serts that  the  "opportunity  to  obtain  employment  without  dis- 
crimination" is  a  civil  right.  In  using  the  word  "creed"  the 
legislators  meant  only  religious  belief.  Assemblyman  Ives  told 
the  Legislature:  "For  the  sake  of  the  record,  in  case  any  court 
may  sometime  want  to  know  what  the  legislative  intent  is, 
let's  get  it  straight — in  dealing  ivith  the  subject  today  as  a 
Legislature  we  mean  by  creed,  religious  belief  and  nothing 
else.''''  1"  Senator  Quinn  made  the  same  point  to  the  Senate. ^^ 

Section  127  defines  the  terms  used  in  the  statute  and  ex- 
cludes the  following  classes  of  employers:  social  and  fraternal 
clubs,  charitable,  educational,  and  religious  associations  not 
organized  for  private  profit,  and  estabhshments  with  less  than 
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six  employees.  Section  128  creates  the  State  Commission  Against 
Discrimination,  composed  of  five  members  appointed  by  the 
Governor  for  five-year  terms  at  a  salary  of  ten  thousand 
dollars  annually.  Section  129  directs  SCAD  to  "formulate 
policies  to  effectuate  the  purposes"  of  the  law  and  empowers 
it  to  make  appropriate  recommendations  to  other  state  agencies 
and  officials. 

Section  130  sets  forth  the  "functions,  powers  and  duties"  of 
SCAD:  to  announce  rules  for  the  execution  of  its  task;  to  "re- 
ceive, investigate  and  pass  upon"  complaints  of  unlawful  dis- 
crimination in  employment;  to  "hold  hearings,  subpoena  wit- 
nesses, compel  their  attendance,  administer  oaths,  take  the 
testimony  of  any  person  under  oath,  and  in  connection  there- 
with, to  require  the  production  for  examination  of  any  books 
or  papers  relating  to  any  matter  under  investigation  or  in 
question"  before  it;  to  create  "advisory  agencies  and  concilia- 
tion councils"  composed  of  "representative  citizens"  to  study 
any  kind  of  discrimination  and  to  help  achieve  the  purposes  of 
the  statute  and  the  civil  rights  section  of  the  state  constitu- 
tion. 

Section  1 3 1  declares  the  following  types  of  discrimination, 
on  the  ground  of  race,  creed,  color,  or  national  origin,  to  be 
an  "unlawful  employment  practice":  an  employer's  refusal 
to  hire  any  individual  or  his  discrimination  against  any  one  in 
pay  or  the  terms  of  employment;  a  labor  union's  exclusion  of 
any  person,  or  its  discrimination  against  any  of  its  members 
or  against  an  employer  or  any  person  working  for  an  em- 
ployer; an  employer's  or  an  employment  agency's  written  or 
oral  statement  or  job  application  form  calling  for  information 
from  a  prospective  employee  that  expresses  or  shows  intent  to 
use  any  criterion  other  than  "bona  fide  occupational  qualifica- 
tion;" an  employer's,  labor  union's,  or  employment  agency's 
discharge  or  other  discrimination  against  a  person  who  has 
opposed  these  unlawful  practices  or  who  has  "filed  a  complaint, 
testified  or  assisted  in  any  proceeding"  under  the  statute. 


114        New  York  Law  Against  Discrimination 

Section  1 3  2  prescribes  the  method  for  handhng  complaints. 
"Any  person  claiming  to  be  aggrieved"  under  the  act  may  file 
a  complaint  with  SCAD.  The  chairman  of  SCAD  then  as- 
signs the  case  to  one  of  the  commissioners,  who  investigates 
the  matter.  If  the  commissioner  finds  that  "probable  cause 
exists  for  crediting  the  allegations  of  the  complaint,"  he  tries 
to  eliminate  the  unlawful  practice  by  "conference,  concilia- 
tion and  persuasion."  "The  members  of  the  commission  and 
its  staff  shall  not  disclose  what  has  transpired  in  the  course  of 
such  endeavors."  If  these  methods  fail  to  accomplish  the  elimi- 
nation of  the  unlawful  practice  (or  before  that  if  the  conditions 
warrant)  the  commissioner  calls  for  a  hearing  of  the  case  be- 
fore three  members  of  SCAD.  At  this  hearing  the  commissioner 
who  has  investigated  the  case  may  participate  only  as  a  witness, 
and  nothing  that  occurred  during  the  efforts  at  conciliation 
may  be  accepted  as  evidence.  If  after  the  hearing  the  Commis- 
sion finds  the  law  has  been  violated,  it  states  its  findings  of  fact 
and  issues  an  order  to  the  respondent  to  cease  and  desist  from 
the  unlawful  practice.  The  respondent  may  be  required  to 
hire,  reinstate,  or  upgrade  a  worker,  or  to  perform  any  "af- 
firmative action  ...  as,  in  the  judgment  of  the  commission, 
will  effectuate  the  purposes"  of  the  statute. 

Section  133  provides  for  judicial  review  of  an  order  by 
SCAD,  and  SCAD  may  obtain  a  court  order  for  the  enforce- 
ment of  its  own  orders.  Section  134  provides  a  maximum  jail 
sentence  of  one  year  and  a  maximum  fine  of  $500  for  any  per- 
son, employer,  labor  union,  or  employment  agency  willfully 
impeding  the  Commission's  work  or  willfully  violating  its 
order. 

Before  the  passage  of  the  law  the  executive  committee  of 
the  New  York  State  Bar  Association  opposed  its  enactment 
on  the  ground  that  it  was  an  unconstitutional  infringement 
of  freedom  of  contract;  it  would  cause  business  firms  to  leave 
the  state;  it  tried  to  legislate  morality;  it  could  not  be  enforced; 
and  it  would  actually  intensify  group  hostility  and  cause  riots.  ^* 
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Even  Assemblyman  Ives,  who  sponsored  the  bill  and  served 
as  chairman  of  the  Temporary  Commission  which  proposed 
it,  doubted  that  the  problem  of  employment  discrimination 
could  be  solved  by  legislation.  It  was  only  after  a  study  of  the 
subject  that  he  became  convinced  that  the  law  was  an  appro- 
priate means  in  this  area  of  group  relations.  ^^ 

The  most  important  feature  of  the  Ives-Quinn  law  is  its 
provision  for  full  use  of  the  coercive  power  of  the  state  in 
cases  where  conciliation  has  failed  to  eliminate  a  verified  dis- 
criminatory practice.  The  State  Commission  Against  Discrimi- 
nation thus  has  a  number  of  techniques  by  which  to  achieve 
the  purposes  of  the  statute,  ranging  from  persuasion  to  court 
enforcement  of  its  orders.  In  a  sense,  of  course,  there  is  really 
no  "persuasion"  under  the  statute,  for  the  suspected  violator 
knows,  when  he  talks  with  SCAD,  that  the  full  power  of  the 
law  can  be  applied.  If,  therefore,  he  appears  quite  willing  to 
be  "persuaded"  it  is  because  he  knows  that  he  can  be  forced 
to  do  what  he  might  not  be  persuaded  to  do.  In  testifying 
in  1947  before  a  United  States  Senate  subcommittee  on  a 
federal  bill  similar  to  the  New  York  law,  the  first  chairman 
of  SCAD  pointed  out  that  while  this  reserve  power  did  not 
mean  that  conferences  were  conducted  under  duress,  it  did 
make  the  respondent  "more  willing  to  sit  down  and  realize 
he  had  to  make  certain  concessions."  ^^  Unfortunately,  the 
interplay  between  persuasion  and  coercion  in  the  enforcement 
of  the  law  cannot  be  studied  in  detail  since  the  Commission  is 
forbidden,  under  Section  132,  to  reveal  what  transpires  in  the 
course  of  its  conferences  to  settle  cases  by  conciliation. 

OPERATION   AND   ENFORCEMENT 

It  is  easier  to  review  the  work  of  the  State  Commission 
Against  Discrimination  than  to  assess  its  effects  precisely.  This 
is  true  of  almost  any  agency  but  especially  of  this  one  because 
the  possible  criteria  for  an  assessment  are  neither  clear  nor  easy 
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to  apply.  It  is  nevertheless  immediately  apparent  from  the 
Commission's  reports  that  the  law  which  it  administers  has 
certainly  reduced  discrimination  in  employment  in  New  York 
State.  In  this  section  we  shall  examine  SCAD's  general  ap- 
proach to  the  enforcement  of  the  law  and  its  operations  since 
its  eifective  date,  July  i,  1945. 

The  Commission,  following  the  tone  of  the  Law  Against 
Discrimination,  emphasizes  that  conciliation  and  education  are 
the  chief  methods  by  which  employment  discrimination  is  to 
be  eliminated.  The  first  is  the  technique  applied  in  the  cases  the 
Commission  handles,  and  the  second,  directed  at  the  com- 
munity as  a  whole,  aims  "to  create  a  climate  of  public  opinion 
which  would  be  favorable  to  the  administration  of  the  Law."  ^"^ 
SCAD  fully  appreciates  the  danger  involved  in  applying  puni- 
tive measures  to  long-standing  patterns  of  behavior  based  upon 
human  attitudes.  It  therefore  seeks  a  type  of  compliance  with 
the  law  which  is  voluntary  in  some  degree.  "It  would  be  of 
little  avail  if  compulsive  action  on  the  basis  of  individual  com- 
plaints resulted  in  temporary  compliance  which  could  only  be 
maintained  by  a  policing  operation  that  in  the  end  would  as- 
sume formidable  proportions."  ^^ 

The  Commission  has  energetically  adhered  to  this  view  of 
its  tasks  and  has  resisted  "alike  the  pressure  of  those  who 
would  attain  the  objectives  of  the  Law  by  the  quick  resort  to 
its  punitive  features  and  those  who  stubbornly  oppose  any 
governmental  intervention  in  the  conduct  of  their  business 
affairs."  ^^  SCAD,  seeing  two  methods  of  administering  the 
law,  has  tried  to  do  its  job  "in  an  atmosphere  of  cooperation. 
The  alternative  to  this  is  to  administer  the  Law  in  an  atmos- 
phere of  conflict."  ^^  It  is  doubtful  that  these  are  the  only 
alternatives.  As  we  shall  see  later,  minority  groups  which  have 
criticized  SCAD  as  too  "lenient"  have  not  stressed  the  ^''puni- 
tive features"  of  the  law,  but  rather  those  sanctions  in  it  which 
lie  somewhere  between  the  conciliation  process  and  the  puni- 
tive features.  Such  sanctions  are  the  holding  of  a  hearing  and 
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the  issuance  of  a  cease-and-desist  order.  Neither  of  these  is  a 
resort  to  the  punitive  features  of  the  law  (presumably  adminis- 
tering the  act  in  "an  atmosphere  of  conflict"),  and  yet  both 
are  somewhat  more  harsh  than  efforts  at  conciliation  and  com- 
promise ("an  atmosphere  of  cooperation").  As  of  the  end 
of  1950,  SCAD  had  found  it  necessary  upon  only  two  oc- 
casions to  invoke  its  powers  beyond  the  conciliation  proc- 
ess.-^ 

To  assess  the  effects  of  the  law  and  the  Commission's  work 
is  especially  difficult.  How,  for  example,  is  one  to  answer  such 
questions  as  these:  How  many  employers,  employment  agen- 
cies and  labor  unions  have  reduced  or  eliminated  discriminatory 
practices  merely  because  the  law  had  been  enacted?  How 
many  employers  have  voluntarily  gone  far  beyond  the  law's 
requirements  in  eliminating  employment  discrimination,  and 
how  far  have  they  gone?  How  many  employers  have  elimi- 
nated discrimination  as  a  result  of  their  knowledge  of  the 
Commission's  work,  without  ever  becoming  parties  to  a  case? 
How  many  employers,  once  in  contact  with  the  Commission, 
manage  to  continue  to  discriminate  illegally?  Some  of  these 
questions  can  be  given  approximate  answers,  but  only  after  a 
lengthy  field  study  using  data  which  SCAD  regards  as  con- 
fidential, while  others  are  hardly  answerable  at  all  in  the 
present  state  of  social  science. 

Criteria  for  Evaluation 

The  basic  difficulty  in  assessing  the  separate  roles  of  the  law 
and  of  the  agency  in  the  elimination  of  discrimination  is  that 
decisive  criteria  are  not  available.  If  we  measure  the  effect  of 
the  law  by  the  number  of  Negroes  or  Jews  employed  com- 
pared to  the  rest  of  the  population,  we  may  be  overlooking 
the  fact  that  other  influences  are  at  work  here  too,  such  as  the 
federal  wartime  FEPC  and  the  sustained  high  rate  of  employ- 
ment since  1941.  If  we  were  to  judge  by  public  attitudes  and 
opinions,  how  could  we  separate  out  the  influence  of  this  par- 
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ticular  law  in  New  York  State?  If  we  judge  by  the  reduction 
in  the  number  of  discriminatory  want  ads  in  the  newspapers, 
we  would  overlook  the  possibility  that  discrimination  can  be 
practiced  at  the  next  stage,  in  the  employer's  office,  by  those 
who  hire.  If  we  judge  by  the  number  of  complaints  received 
by  the  Commission,  we  must  then  realize  that  not  all  persons 
who  are  discriminated  against  know  they  can  appeal  to  a  state 
agency,  and  not  all  who  know  of  the  law  go  so  far  as  to  com- 
plain to  the  Commission. 

The  best  measure  is  the  degree  to  which  members  of  mi- 
nority groups,  through  action  by  the  Commission,  are  admitted 
to  jobs  and  into  industries  from  which  they  were  previously 
barred.  Such  a  measure  would  be  compounded  of  two  ele- 
ments: (i)  the  number  of  persons  who  have  actually  obtained 
jobs  in  firms  or  industries  and  at  levels  from  which  the  groups 
to  which  they  belong  had  been  excluded;  (2)  the  number  of 
industries,  firms,  and  types  of  work,  with  the  number  of  jobs 
they  include,  from  which  members  of  minority  groups  had 
been  barred  but  which  have  been  opened  to  them  by  SCAD 
action. 

This  is  actually  the  criterion  which  the  Commission  itself 
uses  (though  unsystematically) ,  as  it  has  indicated  in  its  1948 
annual  report:  "By  far  the  greatest  number  of  complaints  are 
filed  charging  discrimination  by  reason  of  race  and  color  and 
in  some  measure  the  gauge  of  progress  may  be  determined  by 
the  extent  of  opportunity  of  employment,  hitherto  denied, 
which  has  been  created  for  this  group."  ^^  But  the  Commission 
has  not  attempted  to  apply  this  test  systematically.  It  objects 
to  the  compiling  of  data  on  "the  number  of  proscribed  in- 
dividuals who  are  now  employed  as  compared  to  those  em- 
ployed prior  to  the  passage  of  the  Law."  Though  this  is  not 
really  a  valid  criterion  anyway,  the  Commission's  objection 
to  it  is  somehow  based  on  its  rejection  of  the  "quota  system  of 
employment"  of  minority  groups.^^ 

By  excluding  the  method  of  evaluation  decribed  above,  the 
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Commission  makes  it  impossible  for  others  to  use  it,  since  it 
alone  possesses  the  necessary  data,  which  it  now  considers 
confidential.  (This  poHcy  is  discussed  at  greater  length  below, 
in  the  section  of  this  chapter  dealing  with  SCAD's  relations 
with  the  community.)  Having  neglected  the  problem  of  scien- 
tific self-evaluation,  SCAD  falls  back  upon  such  spotty,  gen- 
eralized, and  impressionistic  statements  as  the  following: 

Even  to  the  casual  observer  it  is  evident  that  significant  progress 
in  employment  and  opportunities  has  been  made  in  the  State  of 
New  York  since  the  enactment  of  the  Law  Against  Discrimina- 
tion. Negro  girls,  for  instance,  are  now  employed  in  the  telephone 
exchanges  as  operators  or  clerks  or  both  in  all  the  cities  in  the 
metropolitan  area  and  in  eleven  cities  upstate,  and  Negro  men 
have  for  the  first  time  been  enrolled  in  classes  in  telephone  instal- 
lation. The  community  is  aware  of  the  changing  picture  in  the 
department  store  field  as  evidenced  by  the  increasing  number  of 
Negro  girls  employed  in  clerical  capacities  in  administrative  and 
executive  offices  and  on  the  selling  staffs.  Nor  is  the  community 
unmindful  of  the  expanding  opportunities  for  employment  of 
Negro  men  and  women  in  banking  and  life  insurance  institu- 
tions.24 

The  Commission  is  aware  of  the  difficulties  involved  in  the 
evaluation  of  the  law's  accomplishments.^^  It  is  constantly  im- 
pressing upon  employers  that  they  must  not  think  in  terms 
of  group  membership  but  only  in  terms  of  individual  ability. 
SCAD  hesitates  to  conduct  a  census  of  the  hiring  of  mem- 
bers of  minority  groups  because  that  would  entail  requesting 
employers  to  ask  for  the  information  which  the  Commission 
asked  them  to  ignore.  Some  firms  have  replied,  in  answer  to 
the  Commission's  request  for  such  data,  by  repeating  all  the 
strictures  first  uttered  by  the  Commission  itself.  A  second 
difficulty  is  that  in  evaluating  the  effects  of  the  law,  one  tends 
to  think  in  terms  of  quotas — how  many  Negro  clerks  have 
been  hired  in  proportion  to  the  total  population  of  the  Negro 
community?  Yet  SCAD  constantly  reiterates  that  quota  em- 


120       Nev)  York  Law  Against  Discrimination 

ployment  is  not  compliance  with  the  law.  How  many  members 
of  a  minority  group  must  an  employer  hire,  then,  to  comply? 
No  specific  amount,  the  Commission  answers,  merely  all  those 
who  best  qualify  for  each  opening. 

These  are  genuine  problems  the  Commission  faces  in  assess- 
ing its  work,  yet  they  do  not  appear  to  be  insoluble.  It  is  hardly 
conceivable  that  its  own  preachments  should  be  an  effective 
barrier  to  self-evaluation.  In  the  present  stage  of  the  law's 
operation  it  seems  unnecessary  to  judge  its  effectiveness  by 
measuring  its  achievements  according  to  some  standard  of  what 
is  the  "proper"  number  of  members  of  minority  groups  for 
each  type  of  job  in  each  firm  or  industry.  A  more  simple  test, 
the  increase  in  the  jobs  held  by,  and  the  openings  available 
to,  such  employees  from  year  to  year,  should  be  adequate  for 
the  present  and  well  into  the  future. 

There  is  still  another  aspect  to  the  problem  of  evaluating  the 
Law  Against  Discrimination  and  SCAD's  administration  of  it, 
and  to  evaluating  any  piece  of  legislation  in  the  area  of  group 
relations.  To  what  extent,  it  may  be  asked,  does  the  law  suc- 
ceed in  eliminating  prejudice,  not  merely  discrimination?  It 
is  an  explicit  or  unstated  assumption  of  most  advocates  of  this 
kind  of  legislation  that  the  removal  of  intergroup  barriers  by 
law  will  eventually  lead  to  the  reduction  of  the  prejudice 
which  is  said  to  be  the  motivation  for  discriminatory  prac- 
tices. The  Lavanburg  Foundation  has  sponsored  a  study  of  a 
biracial  housing  project  in  Pittsburgh  which  shows,  according 
to  one  of  the  directors  of  the  study,  that  "under  appropriate 
institutional  and  administrative  conditions,  the  experience  of 
interracial  amity  can  supplant  the  fear  of  interracial  conflict."  ^^ 
Are  the  "institutional  and  administrative  conditions"  which 
result  from  the  Ives-Quinn  law  likewise  the  appropriate  ones 
to  bring  about  such  a  change?  The  answer  to  this  question 
can  be  obtained  only  with  the  sponsorship  of  SCAD.  The 
procedure  would  be  to  test  a  group  of  workers  for  racial 
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prejudice  in  an  establishment  which  the  Commission  finds  has 
excluded  members  of  minority  groups.  After  the  company 
has  complied  with  the  law,  and  previously  barred  persons  are 
employed,  another  test  can  be  administered  to  the  same  group 
of  workers  at  certain  intervals  of  time.  Such  a  series  of  tests 
would  permit  some  definite  conclusions  as  to  the  role  of  law 
and  coercion  in  the  elimination  of  intergroup  hostility;  it 
would  show  where  the  coercion  and  the  sanctions  are  effec- 
tive and  where  this  feature  of  a  legal  system  must  not  be  ap- 
pHed.  It  is  doubtful,  however,  that  such  tests  would  reveal 
much  except  after  an  interval  of  some  years. 

This  limitation,  indeed,  applies  to  many  of  the  statements 
in  this  chapter,  especially  to  the  trends  reported  in  the  next 
section.  This  study  deals  with  only  five  and  a  half  years  of  a 
new  type  of  law,  and  this  fact  must  be  taken  into  account 
throughout. 

Statistical  Summary 

Most  of  the  complaints  filed  with  SCAD  charge  discrimina- 
tion because  of  race  and  color,  that  is,  they  charge  anti- 
Negro  employment  policies.  The  proportion  of  such  charges 
to  the  total  number  of  complaints  is  rising.  (See  Table  2.*) 

*  The  tables  which  follow  have  been  prepared  from  data  in  the  text  and 
tables  of  SCAD's  annual  reports.  Beginning  with  the  annual  report  for  1947, 
SCAD  has  presented  the  data  for  the  year  just  ended  and  for  the  cumulative 
period  since  July  i,  1945.  To  obtain  the  annual  data  for  earlier  periods,  given  in 
the  tables  which  follow,  it  has  been  necessary  to  subtract  the  annual  data  for 
the  later  periods  from  the  cumulative  totals  since  July  i,  1945.  SCAD  from 
time  to  time  reclassifies  cases  closed  in  previous  years.  The  result  is  that  add- 
ing the  annual  totals  across  a  table  does  not  always  yield  the  exact  cumulative 
total  given  in  the  last  column.  Another  discrepancy  is  that  the  total  number 
of  cases  for  a  particular  period  of  time  in  one  table  is  sometimes  different 
from  the  total  for  the  same  period  of  time  in  another  table.  This  is  the  result 
of  (a)  the  necessity  to  compute  the  data  for  some  periods  from  the  cumulative 
data  for  longer  periods,  and  (b)  the  fact  that  in  some  of  its  statistical  tables 
SCAD  has  given  as  the  total  number  of  cases  for  a  given  period  the  number 
of  individuals  who  filed  claims,  while  in  other  tables  for  the  same  period  it 
has  given  the  number  of  different  individual  respondents — these  two  totals 
need  not  be  the  same. 
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During  the  period  1945-46,  covering  the  first  eighteen  months 
of  the  law,  6^  percent  of  the  complaints  charged  discrimina- 
tion because  of  race  and  color.  During  1 947  this  category  was 
75  percent  of  the  total.  In  1948  it  was  73  percent,  in  1949 
it  rose  again  to  75  percent,  but  in  1950  it  fell  to  65  percent. 
Meanwhile,  complaints  charging  discrimination  because  of 
creed,  involving  mainly  Jews,  declined  both  relatively  and  ab- 
solutely until  1950.  During  the  first  eighteen  months  of  the 
law  such  cases  were  21  percent  of  the  total;  they  were  12 
percent  of  the  total  in  1947,  rose  to  18  percent  in  1948,  de- 
clined to  15  percent  in  1949,  and  rose  to  20  percent  in  1950. 

Employers  are  the  main  objects  of  charges  in  complaints 
filed  with  SCAD  (see  Table  3 ) .  From  the  inception  of  the  law 
until  the  end  of  1950,  employers  were  the  respondents  in  81 
percent  of  all  complaint  cases.  The  proportion  of  employ- 
ment agencies  as  respondents  has  been  rising  slowly,  although 
the  absolute  number  from  July,  1945,  through  July,  1950,  is 
only  144.  During  the  first  eighteen  months  of  the  law  agencies 
were  the  respondents  in  only  3  percent  of  all  cases,  but  this 
proportion  rose  to  6  percent  during  1947,  to  10  percent  in 
1948,  and  to  13  percent  in  1949,  and  it  fell  slightly  to  12  per- 
cent in  1950. 

There  have  been  no  significant  changes  in  the  kind  of  dis- 
crimination charged  in  the  complaints  filed  with  the  Commis- 
sion since  1945.  For  the  entire  period  to  the  end  of  1950,  44 
percent  of  the  complaints  charged  denial  of  application  for 
employment,  2 1  percent  charged  dismissal  from  employment, 
12  percent  charged  discrimination  in  the  conditions  of  em- 
ployment, and  23  percent  made  other  charges  (see  Table  4). 

The  data  on  the  number  of  complaints  filed  annually  are 
obtainable  only  since  1947  (see  Table  5).  During  1947  SCAD 
received  376  complaints,  in  1948  only  273,  in  1949  the  num- 
ber rose  to  315,  and  in  1950  it  declined  to  257.  The  Commis- 
sion was  able  to  close  297  complaint  cases  in  1947,  453  in 
1948,  282  in  1949,  and  289  in  1950.  In  1947  SCAD  opened 
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137  investigations  of  its  own,  without  complaints,  and  closed 
no;  in  1948  it  opened  80  and  closed  98;  in  1949  it  opened 
90  and  closed  88;  in  1950  it  opened  10 1  and  closed  1 14.  From 
its  inception  to  the  end  of  1950  the  Commission  received  1,860 
verified  complaints,  of  which  it  closed  1,743.  During  the  same 
period  the  Commission  opened  600  investigations  independ- 
ently, of  which  it  closed  562, 

During  1950  SCAD  reviewed  the  practices  of  231  employ- 
ers, employment  agencies,  and  labor  unions  who  were  re- 
spondents in  cases  previously  closed  but  which  came  up  for 
reexamination  during  the  year.  In  addition,  SCAD  completed 
in  1950  examinations  of  the  application  forms  used  by  703 
establishments.^'^  It  was  during  the  years  1945-46  that  the 
Commission  appears  to  have  accomplished  the  bulk  of  the  task 
of  eliminating  preemployment  discrimination  inquiries,  for  its 
1946  report  asserted  they  were  "now  the  rarity,  rather  than 
the  rule."  ^s 

From  July,  1945,  to  the  end  of  1950  2  percent  of  the  com- 
plaints filed  were  withdrawn  and  8  percent  were  discontinued 
because  SCAD  lacked  jurisdiction  over  them.  About  two  fifths 
of  the  complaints  (42  percent)  were  dismissed  for  lack  of  evi- 
dence of  the  discriminatory  practice  charged.  In  another  23 
percent  of  the  complaints  SCAD  did  not  find  the  respondent 
guilty  of  the  charge  specified  in  the  complaint  but  did  find 
and  eliminate  through  conciliation  some  form  of  employment 
discrimination.  And  in  25  percent  of  the  complaints  the  Com- 
mission upheld  the  complainant  and  eliminated  the  illegal  prac- 
tice by  concihation  (see  Table  6).  Thus  in  about  two  thirds 
{6$  percent)  of  the  complaints  SCAD  did  not  find  sufficient 
evidence  to  uphold  the  specific  charge  of  discrimination.  This 
proportion  increased  until  1949.  In  the  first  eighteen  months 
of  the  law's  operation,  SCAD  found  insufficient  evidence  to 
uphold  57  percent  of  the  complaints  filed;  in  1947  this  propor- 
tion rose  to  62  percent  and  in  1948,  to  72  percent;  in  1949, 
however,  it  declined  to  63  percent  of  the  cases  decided  by 
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SCAD,  although  in  1950  it  rose  again  to  68  percent.  Mean- 
while, the  proportion  of  complaint  cases  in  which  the  Com- 
mission found  evidence  of  other  discrimination,  though  not 
of  the  specific  charge,  declined  until  1949.  In  its  first  eighteen 
months  SCAD  found  and  eliminated  such  discrimination  in 
26  percent  of  the  complaint  cases  it  received;  in  1947,  in  23 
percent  of  the  cases;  in  1948,  in  19  percent.  But  in  1949  the 
proportion  rose  to  24  percent  and  in  1950  to  25  percent.  The 
proportion  of  complaints  which  SCAD  has  upheld  has  fluc- 
tuated from  23  percent  in  its  first  eighteen  months  to  29  per- 
cent in  1947,  to  24  percent  in  1948,  to  29  percent  in  1949, 
and  down  to  22  percent  in  1950. 

The  Commission  itself  does  not  present  the  data  in  precisely 
this  way  and  has  not  commented  on  the  large  proportion  of 
complaints  {6^  percent)  in  which  it  found  insufficient  evidence 
to  support  the  specific  charge  of  discrimination,  and  the  small 
proportion  of  cases  (25  percent)  in  which  it  did  sustain  the 
complainant's  claim.  This  proportion  rises  to  28  percent  if  we 
omit  those  cases  withdrawn  by  the  complainant  and  those 
over  which  the  Commission  did  not  have  jurisdiction.  Two 
commissioners,  asked  about  these  data,  denied  that  the  difficulty 
of  proving  discrimination  is  the  reason  for  the  small  propor- 
tion of  cases  in  which  the  specific  complaint  was  sustained. ^^ 
Apparently,  then,  the  explanation  is  that  the  complaints  filed 
with  SCAD  are  weak  ones,  or  that  SCAD's  standards  of  evi- 
dence of  proof  of  discrimination  by  a  respondent  are  rather 
high. 

The  Commission  presents  its  data  in  another  way.  From 
July,  1945,  to  the  end  of  1950  SCAD  dealt  with  986  different 
respondents,  of  whom  617,  or  about  6^  percent,  were  found 
to  have  practiced  some  form  of  discrimination  forbidden  by 
the  law.  All  of  these  respondents  eliminated  the  discriminatory 
practice  through  conciliation.^" 

SCAD,  as  has  been  indicated,  considers  not  only  the  specific 
charges  in  a  complaint  it  receives,  but  uses  the  occasion  to  in- 
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quire  into  the  respondent's  general  employment  policies.  While 
it  sustained  only  about  a  quarter  of  the  complaints  it  received 
to  the  end  of  1950,  the  Commission  found  in  almost  as  many 
cases  (23  percent  of  all  complaint  cases)  some  form  of  em- 
ployment discrimination  which  it  proceeded  to  eliminate  by 
conference  and  conciliation.  By  this  practice  SCAD  makes 
each  case  yield  the  utmost  results. 

Compliance  by  Einployers 

When  they  face  a  statute  such  as  the  Law  Against  Dis- 
crimination, employers  are  subject  to  contradictory  impulses. 
On  the  one  hand  they  tend  to  resent  further  governmental 
jurisdiction  over  their  business  affairs,  especially  so  where  per- 
sonal attitudes  toward  other  groups  are  involved.  On  the 
other  hand,  it  would  seem  that  the  Ives-Quinn  law  should  be 
welcomed  by  employers  since  it  expands  their  sources  of  labor 
supply.  Of  course,  before  the  enactment  of  minimum  wage 
and  hour  laws  and  the  tremendous  growth  of  trade  unionism 
during  the  late  1930s,  the  usual  result  of  larger  labor  supply 
was  the  possibility  of  reducing  wages  and  increasing  the  work- 
day. Even  though  such  results  are  almost  entirely  precluded 
now,  an  increase  in  labor  supply  should  theoretically  be  wel- 
comed by  employers,  who  could  select  more  efficient  workers 
from  a  larger  group. 

While  employers  as  a  group  have  not  looked  upon  the  law 
as  a  boon,  most  of  them  reached  by  the  Commission  have  ap- 
parently abandoned  their  early  opposition.  SCAD's  first  chair- 
man, testifying  in  1947  before  a  Senate  subcommittee  on  a 
federal  fair  employment  practice  bill,  stated:  "We  were  con- 
fronted with  the  fact  that  when  the  [New  York  State]  bill 
was  considered  before  the  legislature  there  was  strong  oppo- 
sition, particularly  on  the  part  of  .  .  .  management."  ^^  At 
the  joint  legislative  committee  hearing  on  the  Ives-Quinn  bill 
in  February  of   1945,  the  following  business  groups  spoke 
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against  its  enactment:  Broadway  Association,  Bronx  Board  of 
Trade,  Brooklyn  Chamber  of  Commerce,  Buffalo  Chamber 
of  Commerce,  Chamber  of  Commerce  of  the  Borough  of 
Queens,  Chamber  of  Commerce  of  the  State  of  New  York,  a 
group  of  employment  agencies,  New  York  Board  of  Trade, 
Real  Estate  Board  of  New  York,  West  Side  Association  of 
Commerce,  Associated  Industries  of  New  York  State,  New 
York  State  Laundry  Owners  Association.^^  In  a  resolution 
sent  to  the  Governor  of  New  York  State,  the  State  Chamber 
of  Commerce  opposed  the  bill  on  the  grounds  that  it  would 
make  New  York  less  desirable  for  employers  and  workers, 
might  attract  unwelcome  persons  from  outside  the  state,  and 
might  lead  to  race  riots  and  pogroms. ^^  Once  the  initial  lack 
of  knowledge  was  remedied  by  the  Commission  and  the  pro- 
visions of  the  law  explained,  according  to  SCAD's  first  chair- 
man, "a  great  deal  of  the  opposition  which  had  been  appar- 
ent during  the  legislative  consideration  was  gradually  broken 
down,  and  we  were — frankly,  I  was  myself  amazed,  not  at  the 
opposition  which  developed  but  at  the  extent  of  the  coopera- 
tion which  we  got  from  management  and  from  the  large  in- 
dustrial groups,  such  as  Associated  Industries  of  the  State  of 
New  York  and  merchants'  associations."  ^* 

That  opposition  on  the  part  of  employers  should  decline 
after  the  enactment  of  the  law  is  not  surprising.  If  we  assume 
that  employers  want  as  little  governmental  regulation  of  their 
hiring  policies  as  possible,  it  is  to  be  expected  that  they  would 
make  at  least  the  minimum  compliance  with  the  law  in  order 
to  avoid  dealing  with  the  enforcing  agency.  Interviews  with 
the  personnel  managers  of  thirty-two  companies  in  New  York, 
New  Jersey,  and  Connecticut,  and  the  experience  of  the  field 
staff  of  the  Committee  on  Discrimination  in  Employment  of 
the  New  York  State  War  Council  with  175  companies,  sup- 
ports this  expectation:  "Once  confronted  with  the  legal  neces- 
sity of  hiring  the  Negro,  many  managers,  supervisors  and  fore- 
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men  have  exhibited  the  same  earnest  desire  to  make  a  success  of 
it  as  they  have  in  tackhng  any  other  problem  of  production 
and  management.  And  they  have  succeeded."  ^^ 

In  deaKng  with  management,  SCAD,  according  to  one  com- 
missioner,-*' has  found  that  top-level  executives  are  more  con- 
cihatory  than  those  at  the  middle  levels.  There  appear  to  be 
good  reasons  for  this  difference.  Top  executives  have  the  au- 
thority to  make  whatever  concessions  the  firm  will  make, 
whereas  those  lower  in  the  hierarchy  must  await  the  decisions 
made  above.  Top  executives  do  not  deal  so  directly  with  the 
workers  as  do  middle-level  executives,  and  hence  their  decision 
is  less  likely  to  be  affected  by  their  own  personal  attitudes 
towards  minority  groups.  The  relationship  between  workers 
and  top-level  management  is  as  purely  economic  and  devoid  of 
sentiment  as  any  relationship  can  be.  To  the  middle-level 
executives  the  employment  of  minority  group  members  is  a 
social  as  well  as  an  economic  decision,  involving  interpersonal 
relations  more  intimate  than  those  between  workers  and  the 
highest  levels  of  management. 

The  early  fears  of  opponents  of  the  law  have  not  been  re- 
alized: industries  have  not  been  driven  from  the  state  by  the 
law;  there  have  been  only  a  few  cases  in  which  individual 
workers  refused  to  work  alongside  members  of  minority 
groups  employed  as  a  result  of  the  law;  there  has  been  no  un- 
favorable response  from  department  store  customers  since  the 
employment  of  Negro  salesgirls.  "The  experiences  of  the  com- 
mission, therefore,"  according  to  a  joint  statement  by  its  first 
two  chairmen,  "lead  to  the  conclusion  that  the  bogies  and 
phantoms  urged  in  opposition  to  the  passage  of  the  law  have 
vanished  in  the  light  of  experience."  ^^ 

Opponents  of  the  proposed  legislation  feared  that  a  flood  of 
cases  would  follow  its  enactment.  This  has  not  occurred.  In- 
deed, minority  groups  which  want  to  strengthen  the  law's 
operation  have  argued  that  SCAD  handles  a  small  number  of 
cases.  A  1948  report  of  the  Committee  to  Support  the  Ives- 
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Quinn  Law  (sponsored  by  representatives  from  the  Urban 
League  of  Greater  New  York,  the  National  Association  for  the 
Advancement  of  Colored  People,  and  the  American  Jewish 
Congress)  asserted  that  this  situation  is  the  result  of  neglect 
on  the  part  of  SCAD  and  the  civic  and  social  agencies  that 
favor  the  law,  and  is  not  an  indication  that  there  is  little  em- 
ployment discrimination.^^ 

With  regard  to  the  number  of  complaints  it  receives,  the 
Commission  is  caught  between  two  fires.  If  it  receives  or  ini- 
tiates a  large  number  of  cases,  the  law  may  be  said  to  be  creating 
a  "nuisance"  for  business.  If  there  are  few  cases,  the  law  may 
be  said  to  be  unnecessary  or  the  Commission  lax.  While  there 
is  no  "correct"  number  of  cases  that  should  arise  in  a  given 
period  of  time,  it  is  probably  true  that  changes  in  SCAD's 
m^ethods  of  case  settlement  and  publicity  would  bring  com- 
plaints to  it  at  a  greater  rate  and  would  give  it  a  case  load  more 
nearly  equal  to  that  of  similar  agencies.  The  Committee  to 
Support  the  Ives-Quinn  Law  prepared  data  which  show  that 
SCAD  during  1947  had  a  case  load  of  485,  a  staff  of  twenty- 
two  and  a  budget  of  $420,000;  the  New  York  State  office  of  the 
federal  FEPC  during  the  year  ending  June  30,  1944,  had  a  case 
load  of  820,  a  staff  of  four  and  a  budget  of  about  $50,000;  the 
New  York  State  Labor  Relations  Board  during  1 946  had  a  case 
load  of  2,024,  a  staff  of  twelve  to  fourteen,  and  a  budget  of 
about  $450,000.  From  these  data  the  Committee  concluded  that 
SCAD,  for  its  budget  and  staff,  carries  a  small  case  load  and 
takes  too  long  to  settle  complaints. ^^ 

There  are  several  possible  explanations  for  the  small  number 
of  complaints  filed  with  SCAD.  First,  as  SCAD  itself  has 
pointed  out,^°  the  high  level  of  employment  has  meant  that 
workers  have  not  felt  the  same  need  for  protection  from  dis- 
crimination that  they  might  feel  if  jobs  were  scarcer.  Second, 
workers  who  identify  themselves  with  minority  groups  learn 
which  types  of  jobs,  firms,  and  industries  are  closed  to  them, 
hence  avoid  applying  and  have  no  occasion  to  file  a  complaint. 


134        New  York  Law  Against  Discrimination 

In  1948  the  Research  Committee  on  Intergroup  Relations  and 
the  Commission  on  Community  Interrelations  of  the  American 
Jewish  Congress  sponsored  a  study  of  the  attitudes,  with  re- 
spect to  employment  discrimination,  of  504  New  York  City 
residents.*  The  study  showed  that  Jews  believe  their  freest 
occupational  opportunities  are  in  small  business  and  the  pro- 
fessions, and  that  Negroes  see  their  freest  opportunities  in 
manual  labor  and  domestic  service."*^  These  judgments  seem  to 
correspond  to  the  facts  of  economic  life. 

Third,  it  takes  time  for  workers  to  learn  about  the  law. 
SCAD  has  an  educational  and  a  publicity  program,  but  only  a 
small  part  of  it  appears  to  have  as  its  purpose  the  dissemination 
of  information  in  such  a  way  as  would  substantially  increase 
the  number  of  cases. ^-  The  New  York  City  study  just  referred 
to  revealed  that  only  8  percent  of  those  asked  knew  that  New 
York  State  has  a  law  against  discrimination  in  employment 
which  is  enforced  by  an  official  agency  to  which  complaints 
may  be  brought.  Thirty-nine  percent  did  not  know  the  law 
exists;  30  percent  knew  it  exists  but  could  give  no  details  about 
it,  and  2  3  percent  knew  that  it  exists  and  that  it  deals  with  em- 
ployment discrimination.^^  Thus  only  one  person  in  twelve 
knew  more  about  the  lav/  than  was  actually  revealed  in  the 
circumstances  of  the  interview  (about  employment  discrimi- 
nation) and  in  the  question  itself:  "Do  you  know  about  the 
New  York  State  Law  against  Discrimination?" 

Fourth,  the  small  amount  of  evidence  available  indicates  that 
minority  groups  as  well  as  the  public  in  general  are  skeptical 
about  the  efficiency  of  the  Ives-Quinn  law.  Of  the  504  New 
York  City  residents  interviewed  in  the  aforementioned  study, 
^6  percent  said  they  did  not  believe  the  law  is  "efficient,"  19 
percent  said  they  did  not  know  or  were  undecided,  and  only 
25  percent  said  they  believed  the  law  efficient.  Of  the  Jewish 

*  This  sample  of  504  New  York  City  residents  does  not  appear  to  be  a  repre- 
sentative one.  This  fact,  however,  is  irrelevant  here  since  the  study's  results  are 
not  interpreted  as  reporting  the  views  of  the  entire  population  of  the  city, 
but  only  as  a  rough  indication  of  opinion. 
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respondents  69  percent  said  they  did  not  believe  the  law  ef- 
ficient, and  52  percent  of  the  Negroes  asked  took  the  same 
position.*^  The  accuracy  of  and  the  foundation  for  these  opin- 
ions are  irrelevant  to  the  fact  that  a  law  in  which  so  large  a 
proportion  of  the  population  lacks  faith  is  not  likely  to  be 
invoked  as  frequently  as  one  which  people  believe  efficient. 
This  situation  may  have  changed  since  the  study  was  made  in 
1948,  but  there  are  no  further  data  on  the  subject. 

Fifth,  if  we  judge  by  SCAD's  disposition  of  complaint  cases 
(already  discussed  earlier  in  this  section),  then  we  must  con- 
clude that  complainants  are  not  likely  to  encourage  others  to 
file  complaints.  As  we  have  already  seen,  to  the  end  of  1950 
SCAD  found  that  6^  percent  of  the  complaints  it  received 
could  not  be  sustained  after  investigation,  and  only  about  25 
percent  were  sustained  (see  Table  5).  Regardless  of  whether 
or  not  SCAD  could  do  anything  else  but  decide  each  com- 
plaint case  as  it  did,  when  two  out  of  three  complainants  find 
their  charges  not  sustained  (though  SCAD  finds  evidence  of 
other  discrimination  in  about  a  third  of  these  cases),  it  is  prob- 
able that  few  workers  come  away  from  an  experience  with 
SCAD  in  a  mood  to  recommend  the  same  procedure  to  their 
friends  among  the  minority  groups. 

Sixth,  the  length  of  time  SCAD  takes  to  settle  complaint 
cases,  too,  probably  discourages  potential  complainants  who 
know  of  this  situation.  To  the  end  of  1947,  covering  two  and 
a  half  years,  SCAD  has  stated,  the  "average  time  required  to 
dispose  of  a  complaint  case  .  .  .  was  three  months."  ^°  This 
is  obviously  too  long  a  period  to  be  efifective  for  a  worker 
who  has  experienced  discrimination,  since  it  is  not  likely  that 
he  can  afford  to  remain  unemployed  for  more  than  a  few 
weeks  while  his  complaint  is  being  handled.  If  many  weeks 
go  by  and  the  Commission  has  not  yet  come  to  a  decision,  the 
worker  probably  has  to  get  another  job.  When  he  does,  the 
chances  are  he  is  no  longer  interested  in  the  one  where  he 
experienced  the  discrimination.  There  is  another  clue  to  the 
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length  of  time  SCAD  devotes  to  each  complaint  case.  In  1948 
the  Commission  closed  453  complaint  cases,  of  which  180 
(or  40  percent)  had  been  opened  during  1948,  whereas  273 
cases  (or  60  percent)  had  been  opened  before  1948.  In  1949 
the  Commission  closed  282  complaint  cases  of  which  183 
(or  6^  percent)  had  been  opened  during  that  year  and  99 
(or  35  percent)  in  earher  years.  In  1950  the  Commission 
closed  289  such  cases,  of  which  172  (or  59  percent)  had  been 
opened  in  that  year  and  the  remaining  117  in  earlier  years.^*' 
The  Commission,  as  we  shall  see  in  a  later  section,  is  aware  of 
this  problem.  Much  of  the  delay  in  the  settlement  of  com- 
plaint cases  is  unavoidable.  A  field  investigator  must  make  one 
or  more  trips  to  the  respondent's  place  of  business.  The  com- 
missioner assigned  to  a  case  has  to  hold  one  or  more  conferences 
with  the  respondent  or  his  representative  and  with  the  com- 
plainant. Many  persons  are  often  involved,  and  visits,  schedules, 
and  so  on,  must  be  synchronized.  Three  months  is  probably 
too  long  for  the  complainant,  but  some  delay  seems  inevitable. 

Since  SCAD  does  not  make  public  the  provisions  of  its  set- 
tlement of  complaint  cases,  it  is  impossible  to  assess  this  aspect 
of  the  Commission's  work.  But  its  first  chairman  told  a  United 
States  Senate  subcommittee  that  fewer  than  243  persons  had 
actually  obtained  jobs  as  a  result  of  filing  complaints  with  the 
Commission  from  its  inception  in  July  of  1945  to  June  i, 
1947.^''^  Such  a  record,  it  must  be  noted,  is  not  one  to  encourage 
the  filing  of  complaints.  The  Commission,  however,  has  noted 
that  "in  a  substantial  proportion  of  the  complaints  .  .  .  the 
complainant  has  taken  the  position  that  it  is  not  his  desire  to 
obtain  action  which  will  affect  him  directly,  but  only  that  the 
Commission  proceed  to  eliminate  the  unlawful  employment 
practice  or  policy  which  resulted  in  the  incident  of  which  he 
complains."  ^^ 

It  is  apparent  that  the  mere  opportunity  to  report  discrimi- 
nation to  a  state  agency  empowered  to  eliminate  it  is  a  genuine 
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source  of  satisfaction  to  persons  who  believe  they  are  victims 
of  discrimination. 

It  would  be  interesting  to  learn  systematically  what  is  the 
reaction  of  complainants  to  their  experiences  with  SCAD;  it 
would  be  equally  interesting  to  learn  the  attitudes  of  employer- 
respondents.  Such  studies,  of  course,  could  be  undertaken 
only  with  the  Commission's  sponsorship.  Here  again  one  of 
the  Commission's  preachments  seems  to  block  reliable  self- 
evaluation,  for  it  assures  all  parties  to  its  cases  that  their  names 
will  not  be  made  public  or  used  in  any  way  not  relevant  to  a 
proceeding  without  their  permission.  Again  it  appears  odd  that 
SCAD  should  be  effectively  barred  in  this  way.  Probably  it 
could  undertake  or  sponsor  this  kind  of  study,  and  still  not 
violate  its  assurances,  by  explaining  the  purposes  the  study 
would  serve  and  by  guaranteeing  anonymity  as  when  the  in- 
terviewees were  parties  to  a  case. 

Since  the  Commission  had  not  found  it  necessary  to  bring  a 
single  complaint  case  to  a  hearing  before  1949,  the  three  mi- 
nority agencies  which  sponsored  the  Committee  to  Support 
the  Ives-Quinn  Law,  asserting  that  this  situation  "hardly  seems 
to  be  the  result  of  chance,"  claimed  that  SCAD  might  be  "will- 
ing to  settle  for  less  than  full  compliance  with  the  letter  and 
spirit  of  the  law,  in  order  to  avoid  the  public  hearing  stage."  ^® 
In  response  to  the  Committee's  request  that  SCAD  set  forth 
its  standards  for  adjustment  of  complaint  cases,^°  the  second 
chairman  of  SCAD  described  certain  "minimum"  and  "vari- 
ant" bases  of  conciliation.^^ 

The  minimum  bases  call  for  a  commitment  by  the  respond- 
ent that:  ( I )  his  employment  poUcies  will  conform  to  the  law 
and  that  he  will  make  this  known  to  all  persons  in  his  organi- 
zation who  deal  with  employment  matters;  (2)  the  SCAD 
poster  stating  the  rights  and  obligations  of  persons  affected 
by  the  law  will  be  displayed  in  such  a  way  that  employees 
and  applicants  can  see  it;  (3)  no  oral  or  written  inquiries  will 
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be  made  that  may  reveal  an  applicant's  race,  creed,  color,  or 
national  origin;  (4)  his  employment  pattern  will  in  the  future, 
dependent  upon  job  openings  and  the  qualifications  of  those 
who  apply  for  them,  show  the  inclusion  of  members  of  all 
minority  groups.  Some  of  the  "variant"  bases  of  concihation 
are  a  commitment  by  the  respondent  to:  (i)  hire  the  com- 
plainant; (2)  offer  the  complainant  the  next  opening;  (3)  give 
the  complainant  back  pay;  (4)  upgrade  the  complainant;  (5) 
use  employment  agencies  which  will  refer  workers  on  a  non- 
discriminatory basis;  (6)  investigate  the  attitudes  of  his  per- 
sonnel workers  and  take  steps  to  eliminate  any  prejudices  they 
have  which  may  hinder  them  from  meeting  the  requirements 
of  the  law;  (7)  make  periodic  reports  to  SCAD  showing  those 
applicants  selected  and  rejected,  and  the  basis  for  each  type 
of  action.  In  summary,  the  chairman  stated,  the  Commission 
may  during  a  concihation  "require  a  respondent  to  do  any- 
thing which  the  Law  says  the  Commission  may  require  him 
to  do  after  the  conduct  of  a  formal  public  hearing."  This  gen- 
eral statement  and  most  of  the  foregoing  "minimum"  and 
"variant"  bases  for  adjustment  of  complaints  were  set  forth 
by  SCAD  in  its  1948  report.^- 

Two  features  about  employers'  compliance  with  the  law 
are  of  special  importance.  First,  as  the  Commission  points  out, 
"the  successful  treatment  of  each  case,  although  reflecting 
statistically  only  one  complainant  and  one  respondent,  may 
and  does  in  many  cases  affect  thousands  of  persons  in  this 
State."  ^^  The  New  York  Telephone  Company  and  Mont- 
gomery Ward  are  each  one  case,  but  the  significance  of  their 
genuine  compliance  with  the  law  is  considerable,  since  they 
themselves  not  only  employ  thousands  of  workers  but  their 
employment  practices  are  likely  to  influence  those  of  other 
large  firms  in  similar  fields  of  business.  Second,  SCAD  con- 
stantly watches  out  for  mere  token  compliance,  the  hiring  of 
one  or  a  few  Negroes  or  Jews,  for  example,  primarily  for  the 
purpose  of  claiming  compliance  with  the  law.  SCAD  does  not 
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tell  an  employer  how  many  members  of  a  minority  group  he 
must  have;  it  only  asserts  that  he  must  employ  such  persons 
on  the  same  basis  he  uses  in  hiring  other  workers.  The  Commis- 
sion can  determine  whether  or  not  compliance  is  genuine 
and  continuing  by  examining  the  application  blanks  filled  out 
by  the  prospective  employees.  If  they  reveal  discrimination 
even  after  the  employer  has  once  complied  with  the  law,  the 
Commission  may  reopen  proceedings  against  the  firm. 

Just  as  it  is  difficult  to  measure  precisely  the  effect  of  the 
Ives-Quinn  law  and  the  success  of  the  Commission  in  adminis- 
tering it,  so  it  is  difficult  to  determine  exactly  to  what  extent 
employers  comply  with  the  law.  We  have  reviewed  SCAD's 
data  on  compliance,  but  there  remains  one  other  important 
source,  the  reports  of  discriminatory  job  orders  received  by 
the  New  York  State  Employment  Service  (N.Y,S,E.S.). 
When  the  N.Y.S.E.S.  receives  a  discriminatory  request  from 
an  employer,  the  rules  of  the  agency  provide  that  a  record 
must  be  made  of  it  and  that  the  employer  must  be  asked  to 
amend  his  request  in  accordance  with  the  Ives-Quinn  law.^^ 
Despite  the  law,  the  official  state  employment  agency  con- 
tinues to  receive  hundreds  of  illegal  requests  each  year.  Though 
the  number  declined  considerably  after  the  passage  of  the  act, 
there  are  still  a  surprising  number  of  requests  of  this  kind,  and 
an  equally  surprising  number  which  cannot  be  relaxed  by  the 
state  employment  agency  officials.  The  N.Y.S,E,S,  sends  this 
information  to  SCAD,  but  the  latter  has  not,  to  the  knowledge 
of  this  writer,  commented  on  this  matter  in  its  annual  reports 
or  in  its  literature.  About  80  to  90  percent  of  these  requests 
discriminate  against  Negroes  and  less  than  10  percent  against 
Jews.  The  probability  is,  further,  that  the  number  of  such 
discriminatory  job  orders  is  under-reported.  During  1948  one 
of  the  community  councils  created  by  SCAD  claimed  that 
the  N.Y.S.E.S.  offices  in  one  county  were  not  reporting  to 
that  agency's  headquarters  the  discriminatory  job  orders  they 
received.  After  a  conference  with  N.Y.S.E.S.  officials  the  local 
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offices  were  directed  to  make  the  reports  in  conformity  with 
N.Y.S.E.S.  policy.^^ 

During  1944  the  N.Y.S.E.S.  received  999  discriminatory 
job  orders,  of  which  it  was  able  to  change  591,  leaving  408 
requests  which  employers  refused  to  amend.  In  1945,  during 
half  of  which  year  the  Ives-Quinn  law  was  in  effect,  the  num- 
ber of  requests  fell  to  697,  of  which  554  were  amended,  leav- 
ing 143  unchanged  with  regard  to  their  discriminatory  features. 
Since  1945  the  total  number  of  requests  received  has  dechned, 
but  the  proportion  of  employers  who  are  wiUing  to  amend 
their  discriminatory  requests  has  also  declined  except  for  1949. 
Thus  79  percent  of  the  discriminatory  requests  made  in  1945 
were  amended,  72  percent  in  1946,  58  percent  in  1947,  54 
percent  in  1948  and  57  percent  in  1949.  In  1949,  three  and  a 
half  to  four  and  a  half  years  after  the  passage  of  the  Ives- 
Quinn  law,  410  discriminatory  requests  from  employers  were 
reported  by  the  state's  employment  agency,  of  which  233  were 
amended.  This  seems  like  a  large  number  of  illegal  requests, 
but  it  is  small  compared  to  the  $6^, ^6^  nonagricultural  place- 
ments the  N.Y.S.E.S.  made  in  1949.^^ 

Of  the  employers  who  make  these  discriminatory  requests 
about  15  percent,  according  to  an  official  estimate,  are  fully 
subject  to  the  Ives-Quinn  law  and  are  probably  aware  of  that 
fact. 

CompUaiice  by  Employinent  Agencies 

Private  employment  agencies  have  not  very  often  appeared 
before  SCAD  as  respondents  in  complaint  cases  or  investiga- 
tions initiated  by  the  Commission.  From  July,  1945,  to  the  end 
of  1950  agencies  were  named  as  respondents  in  144  complaint 
cases  and  in  45  investigations  begun  on  the  Commission's  own 
initiative. ^'^  SCAD  has  found  discriminatory  practices  among 
agencies  in  higher  proportion  than  among  employers  and  labor 
unions.  Of  134  complaint  cases  against  employment  agencies 
closed  to  the  end  of  1950,  the  specific  charge  of  the  complainant 
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was  upheld  in  45  percent,  but  only  in  28  percent  of  the  cases 
in  which  a  complaint  was  lodged  against  an  employer,  and  in 
9  percent  of  the  129  complaints  against  a  labor  union.  In  the 
Commission-initiated  cases,  discrimination  was  found  in  77 
percent  of  the  422  cases  closed  to  the  end  of  1950  involving 
employers  and  in  58  percent  of  the  38  cases  involving  unions, 
but  in  91  percent  of  the  53  cases  involving  private  employment 
agencies.  ^^ 

It  would  seem  reasonable  to  expect  that  employers  who 
want  to  circumvent  the  Ives-Quinn  law  would  resort  to  private 
employment  agencies  willing  to  help  them.  Such  a  claim  was 
made,  in  extreme  form,  by  Representative  John  E.  Rankin  of 
Mississippi,  testifying  before  a  Senate  subcommittee  in  1947 
on  a  federal  fair  employment  practice  bill.  Mr.  Rankin  stated: 
"The  businessmen  in  New  York  tell  me  that  they  have  had  to 
resort  to  employment  agencies  to  get  around  this  thing  [the 
Ives-Quinn  law],  and  in  those  employment  agencies  they  have 
a  string  of  questions  .  .  .  that  get  around  these  regulations, 
and  they  tell  me  that  there  is  hardly  a  Negro  in  New  York 
can  get  by  them."  ^^ 

The  Commission  has  been  aware  of  the  challenge  employ- 
ment agencies  represent  to  the  full  enforcement  of  the  law. 
Commenting  in  its  1946  annual  report  that  the  private  agencies 
present  a  "real  difficulty,"  the  Commission  stated:  "There  can 
be  little  doubt  that  some  employers  have  sought  to  evade  the 
provisions  of  the  Law  Against  Discrimination  by  job  orders 
placed  with  these  agencies  in  which  limitations  as  to  race, 
color,  creed,  and  national  origin  are  openly  or  tacitly  con- 
veyed to  the  agency."  In  attempting  to  eliminate  such  prac- 
tices, SCAD  has  studied  the  work  of  the  agencies,  conferred 
with  them  and  their  legal  advisers,  and  observed  that  improper 
questions  have  been  excluded  from  their  application  blanks. 
The  Commission  also  noted  progress  in  its  efforts  to  get  the 
agencies  to  reject  discriminatory  job  orders.  In  addition  it  has 
developed,  with  the  New  York  City  Commissioner  of  Licenses, 
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a  procedure  for  invoking  the  latter's  regulatory  powers  where 
concihation  fails  to  eliminate  unlawful  practices.*'^ 

That  the  Commission  has  as  yet  not  achieved  much  success 
in  this  area  is  shown  by  the  fact  that  private  employment  agen- 
cies are  willing  to  accept  discriminatory  job  orders  even  on 
the  telephone  from  persons  who  have  not  identified  themselves 
or  their  firms,  according  to  three  studies  conducted  by  the 
Commission  on  Law  and  Social  Action  of  the  American  Jew- 
ish Congress.  In  1945,  soon  after  the  enactment  of  the  Law 
Against  Discrimination,  102  employment  agencies,  of  which 
92  specialized  in  white-collar  jobs,  were  personally  called  upon. 
Of  these  102,  30  were  "not  openly  hostile  to  the  law  but  were 
set  upon  circumventing  it";  "35  were  not  even  willing  to  give 
it  lip  service";  and  "only  37  or  one-third  had  a  friendly,  co- 
operative attitude  toward  the  policy  expressed  in  the  law." 
Unfortunately,  the  survey  does  not  indicate  the  criteria  used 
to  classify  the  attitudes  of  the  employment  agencies.  The  fol- 
lowing year  the  same  organization  made  a  telephone  survey 
of  121  agencies  in  Manhattan,  Brooklyn,  and  Queens  which 
supply  white-collar  workers,  including  6^  agencies  covered 
in  the  1945  study.  Of  the  121  agencies  telephoned  anony- 
mously, 107  (88  percent)  said  they  would  fill  the  request  for 
a  "white  Protestant  stenographer,"  and  only  14  refused. ^^ 
Early  in  1949  the  American  Jewish  Congress  made  a  third 
survey,  this  time  covering  255  Manhattan  agencies  supplying 
stenographers  and  other  office  personnel.  Nine  gave  replies 
too  uncertain  to  be  classified.  Of  the  246  agencies  giving  defi- 
nite replies,  158  (or  64.2  percent)  said  they  would  fill  the  dis- 
criminatory request,  whereas  88  (or  35.8  percent)  refused  it. 
These  figures  show  a  substantial  change  in  the  policy  of  private 
employment  agencies  but  indicate,  nevertheless,  that  they  still 
engage  in  a  good  deal  of  illegal  discrimination.  If  such  a  large 
proportion  are  willing  to  accept  a  discriminatory  order  from 
an  anonymous  telephone  caller,  it  is  safe  to  assume  that  even 
more  would  do  so  when  contact  is  more  personal.^^ 
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Employment  agencies  have  shown  some  measure  of  opposi- 
tion to  the  work  of  SCAD.  In  November  of  1946  the  Commis- 
sion adopted  a  General  Regulation  requiring  that  all  employ- 
ers, employment  agencies,  and  labor  unions  covered  by  the 
law  post  in  their  establishments  a  notice  prepared  by  the  Com- 
mission setting  forth  the  main  provisions  of  the  Ives-Quinn 
law.  Some  employment  agencies  in  New  York  City,  the  Com- 
mission reports,  "have  refused  to  comply  with  the  regulation 
on  the  ground  that  the  Commission  is  without  power  to  adopt 
a  regulation  requiring  the  posting  of  a  notice."  Though  the 
Commission  beheves  it  does  have  this  power,  it  sought  in  1949 
an  amendment  to  the  Law  Against  Discrimination  requiring 
the  posting  of  such  a  notice.  Two  bills  ^^  were  introduced,  one 
in  each  state  legislative  body,  but  both  died  in  committee.  As 
a  result,  the  Commission  decided  to  "proceed  against  the  re- 
calcitrant employment  agencies  by  way  of  criminal  proceed- 
ings." By  agreement  with  New  York  City's  Chief  Magistrate, 
all  cases  involving  charges  of  willful  interference  with  SCAD 
in  the  performance  of  its  duty  or  violation  of  its  orders,  it 
announced,  would  be  handled  by  a  court  especially  created  to 
deal  with  violations  of  orders  of  New  York  City  and  State 
departments  and  commissions.^'* 

The  employment  agencies'  opposition  reached  the  point  in 
1950  where  an  official  of  the  Association  of  Private  Office 
Personnel  Agencies  brought  suit  against  SCAD,  challenging 
some  of  its  rulings  on  preemployment  inquiries  and  the  validity 
of  its  regulations  requiring  the  posting  of  a  notice,  provided 
by  the  Commission,  giving  information  about  the  Ives-Quinn 
law  and  where  complaints  may  be  filed.^^ 

The  Commission  has  successfully  sponsored  an  amendment 
to  the  General  Business  Law  of  New  York  State  which  helps 
to  solve  another  problem  regarding  employment  agencies. 
The  names  of  some  agencies,  such  as  American-Jewish  Em- 
ployment Exchange  and  Japanese  Employment  Agency,  im- 
mediately suggest  that  they  accept  job  orders  from  employers 
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and  make  referrals  on  the  basis  of  race,  color,  creed,  or  na- 
tional origin.  Recognizing  that  an  agency's  name  may  be  a 
business  asset,  SCAD  did  not  ask  the  Legislature  to  outlaw 
such  names  which  were  already  in  use  but  requested  it  to  re- 
fuse a  license  to  prospective  agencies  which  planned  to  adopt 
such  names.  As  to  those  agencies  already  in  operation  under 
such  names,  the  law  requires  that  they  expressly  indicate  that 
they  do  not  discriminate  in  violation  of  the  law.^*' 

During  1949  the  Commission  began  a  general  investigation 
into  the  practices  of  fee-charging  employment  agencies  to 
"ascertain  the  facts  and,  if  necessary,  to  provide  a  basis  for 
remedial  action."  ®^  No  special  program,  however,  was  an- 
nounced as  a  result  of  it.^^ 

Compliance  by  Labor  Unions 

In  scad's  dealing  with  illegal  discrimination  by  labor  un- 
ions its  chief  success  has  come  not  as  a  result  of  complaint 
cases  but  through  investigations  begun  on  its  own  initiative. 
To  the  end  of  1950  the  Commission  had  received  a  total  of 
172  complaints  against  unions,  of  which  it  had  closed  129. 
In  only  11  of  these  129  cases  had  SCAD  sustained  the  com- 
plainant's charge  of  illegal  discrimination.  To  the  end  of  1950 
the  Commission  had  initiated  50  investigations  of  union  prac- 
tices, of  which  it  had  completed  44.  Of  these  44,  SCAD  had 
found  discrimination  in  26  cases  and  had  eliminated  the  illegal 
practices  through  conciliation.*^^ 

Probably  the  Commission's  most  substantial  achievement 
with  respect  to  discrimination  by  unions  has  been  the  elimina- 
tion of  provisions  in  union  constitutions  and  by-laws  excluding 
Negroes  entirely  or  denying  them  the  full  privileges  of  mem- 
bership. In  1948  SCAD  concluded  a  survey  of  thirty-eight 
unions  to  determine  the  extent  of  such  discriminatory  rules, 
and  succeeded  in  getting  the  following  eight  unions  to  re- 
move discriminatory  provisions  from  their  constitutions  or 
by-laws:  ^°  Air  Line  Dispatchers;  Blacksmiths,  Drop  Forgers 
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and  Helpers;  International  Association  of  Machinists;  Mainte- 
nance of  Way  Employes;  Railroad  Yardmasters;  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployes; Sheet  Metal  Workers;  Switchmen's  Union. 

The  following  nine  unions  have  made  such  discriminatory 
provisions  inoperative  in  New  York  State:  National  Associa- 
tion of  Letter  Carriers;  Locomotive  Engineers;  Locomotive 
Firemen  and  Enginemen;  Railroad  Telegraphers;  Railroad 
Trainmen;  Railway  Carmen;  Railway  Conductors;  Railway 
Mail  Association;  Rural  Letter  Carriers'  Association. 

Some  of  these  unions,  the  Commission  has  reported,  com- 
plied with  the  law  on  their  own  initiative,  some  "complied 
readily"  upon  the  Commission's  request,  and  some  "complied 
only  after  the  exertion  of  strenuous  effort."  SCAD  pointed 
out  that  it  is  not  convinced,  merely  because  the  survey  has 
been  concluded,  that  the  discriminatory  admissions  practices 
of  unions  have  been  entirely  eliminated,  nor  even  that  all  dis- 
criminatory provisions  have  been  removed  from  union  consti- 
tutions and  by-laws.  "Pending  and  future  cases  involving  such 
clauses  or  practices,"  it  stated  early  in  1949,  "will,  however, 
be  handled  on  an  individual  case  basis."  '''^ 

Seniority  Rules  and  Vocational  Training 

In  its  efforts  to  break  up  long-standing  discriminatory  pat- 
terns in  employment,  the  Commission  meets  problems  that  it 
can  do  little  to  solve  directly  or  immediately.  Two  such  prob- 
lems are  seniority  and  the  need  for  expanded  job-training 
programs.  While  the  Law  Against  Discrimination  aims  to  open 
all  job  levels  to  all  groups  in  the  state,  it  also  has  the  effect 
of  breaking  up  the  traditional  pattern  of  "Negro  jobs."  Just  as 
Negroes  may  not  be  excluded  from  jobs  merely  on  account  of 
race  or  color,  so  no  class  of  jobs  may  be  reserved  exclusively 
for  Negroes.  Thus  it  is  illegal  to  exclude  white  waiters  in 
restaurants  where  all  the  waiters  have  been  traditionally  Ne- 
groes, or  to  exclude  whites  from  holding  bus  boy  jobs  where 
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these  have  been  held  traditionally  by  Filipinos.  While  this  type 
of  breakup  of  customary  employment  patterns  is  not  nearly 
so  important  as  opening  up  new  opportunities  to  members  of 
minority  groups,  both  processes,  if  carried  out  over  a  period 
of  years,  will  accomplish  the  law's  aim  to  make  employment 
a  matter  of  ability  and  not  of  race,  color,  creed,  or  national 
origin. 

Seniority  achieved  through  company  policy  or  contracts 
with  trade  unions  often  perpetuates  past  employment  discrimi- 
nation. How  to  deal  with  this  problem,  which  runs  into  an  issue 
on  which  unions  are  very  touchy,  has  been  under  informal 
and  formal  discussion  in  the  Commission."^^  In  its  annual  report 
for  1948,  SCAD  noted  that  the  railroad  brotherhoods,  for 
example,  have  extensive  seniority  arrangements  which  con- 
tinue past  discriminatory  practices:  "In  every  category  of  em- 
ployment there  exist  formidable  lists  of  furloughed  employees 
with  prior  claims  on  job  vacancies  which  militate  against  an 
immediate  visible  change  in  the  pattern  of  employment  save 
by  assault  on  the  principle  of  seniority."  '^^ 

The  second  chairman  of  the  Commission,  testifying  in  1947 
before  a  Senate  subcommittee  on  a  federal  fair  employment 
practice  bill,  described,  in  the  course  of  proving  a  different 
point,  how  a  minority  group  is  discriminated  against  because 
of  previous  unfair  employment  patterns  perpetuated  through 
seniority  arrangements.  In  a  large  industrial  city  in  upstate 
New  York,  members  of  the  Itahan  community  felt  they  were 
being  discriminated  against  in  postwar  discharges,  and  "a 
good  deal  of  racial  bitterness"  resulted.  But  investigation  "dis- 
closed that  the  Italians  had  been  discharged  solely  on  the  basis 
of  seniority,  that  there  was  no  racial  discrimination  whatso- 
ever." '^^ 

Industrial  training,  especially  for  Negroes  and  Puerto  Ricans, 
is  essential  if  the  purposes  of  the  Ives-Quinn  law  are  to  be 
realized  to  the  full.  Much  potential  discrimination  in  skilled 
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trades  and  white-collar  jobs  is  probably  concealed,  since  so 
few  Negroes  and  Puerto  Ricans  are  qualified  for  them  by  train- 
ing and  experience.  As  these  and  other  groups  develop  the 
skills  which  will  enable  them  to  hold  better  jobs,  they  can 
further  test  the  law  and  enter  new  occupations.  The  Commis- 
sion has  considered  this  problem  from  the  start  of  its  work, 
and  it  reported  in  1948:  "Plans  for  close  cooperation  between 
the  New  York  State  Apprenticeship  Council  and  the  Commis- 
sion are  presently  being  formulated  in  order  to  insure  that  op- 
portunity for  training  shall  not  be  restricted  by  reason  of 
race,  creed,  color  or  national  origin."  '^^  The  second  chairman 
of  the  Commission  pointed  out  to  minority  group  leaders  at  a 
meeting  sponsored  in  1948  by  the  Committee  to  Support  the 
Ives-Quinn  Law  that  they  could  aid  in  strengthening  the  en- 
forcement of  the  law  if  they  helped  "to  prepare  the  members 
of  minority  groups  to  become  skilled  and  qualified  to  take  their 
places  on  a  competitive  basis  in  this  industrial  society."  '^^ 

When  training  schools  are  open  to  all  minorities  and  when 
they  qualify  for  the  higher-paying  jobs  the  Ives-Quinn  law 
can  then  operate  at  greater  strength  to  raise  their  occupational 
and  income  level. 


SCAD  S   RULINGS   AND   POLICIES 

In  administering  the  Law  Against  Discrimination,  SCAD, 
of  course,  works  in  a  legal  area  that  has  not  been  fully  charted, 
and  it  is  anxious  to  proceed  cautiously  and  upon  the  basis  of 
principles  that  have  been  verified  to  the  greatest  possible  ex- 
tent. The  administration  of  such  laws  so  clearly  aflfects  their 
efficacy  that  a  detailed  examination  of  SCAD's  rulings,  poli- 
cies, and  procedures  becomes  necessary  if  we  are  to  understand 
the  role  of  the  Ives-Quinn  law  in  the  elimination  of  discrimina- 
tion. 
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Ridings 

On  four  occasions  SCAD  has  made  public  a  comprehensive 
set  of  rulings  dealing  with  one  or  more  phases  of  the  Law 
Against  Discrimination.  The  first  set  was  presented  June  i, 
1946,  and  dealt  only  with  preemployment  inquiries.'''^  More 
comprehensive  collections  of  rulings  on  this  subject  and  other 
matters  were  included  in  the  annual  reports  for  1948,  1949, 
and  1950.'^^  In  its  rulings,  as  a  whole,  the  Commission  has 
strengthened  the  law  considerably,  and,  as  it  points  out,  "has 
followed  the  statutory  mandate  of  liberal  construction."  "^^ 
With  respect  to  preemployment  inquiries,  especially,  SCAD 
has  done  a  thorough  job.  It  has  proscribed  inquiries  as  to  race, 
religion,  color,  and  national  origin  as  well  as  other  inquiries 
from  which  it  is  possible  to  determine  these  characteristics. 
Thus  an  applicant  may  be  asked  whether  he  is  a  citizen  of  the 
United  States,  but  not  whether  he  is  a  native-born  or  a  natural- 
ized citizen.  Questions  about  the  applicant's  place  of  birth,  or 
that  of  his  parents  or  close  relatives,  are  likewise  forbidden. 
The  statute,  SCAD  points  out,  "does  not  restrict  an  employer's 
right  to  fix  the  qualifications  necessary  for  satisfactory  job 
performance.  It  merely  requires  that  the  same  standards  of 
qualification  be  appHed  equally  to  all  persons."  ^^ 

In  its  1948  annual  report  the  Commission  published  a  large 
number  of  rulings  referring  to  the  meaning,  under  the  law,  of 
employers,  employees,  labor  organizations,  employment  agen- 
cies, verified  complaints,  services  of  governmental  agencies, 
exclusiveness  of  remedy  under  the  act,  preemployment  in- 
quiries, bona-fide  occupational  qualifications,  and  help-wanted 
and  situations-wanted  advertisements.  The  following  para- 
graphs summarize  a  number  of  the  more  important  rulings 
SCAD  has  made. 

Employers,  (i)  SCAD  has  jurisdiction  over  state  and  mu- 
nicipal agencies  and  other  subdivisions  of  the  state  but  not 
over  the  United  States  Government,  its  subdivisions,  agencies. 
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and  instnimentalities.^^  (2)  SCAD  has  jurisdiction  over  a 
maritime  company  when  an  unlawful  practice  is  alleged  to 
have  been  committed  in  the  state,  even  if  the  company  is  en- 
gaged in  interstate  or  foreign  commerce.^-  (3)  SCAD  has  juris- 
diction over  railroad  employment  within  the  state. ^^  (4)  SCAD 
has  jurisdiction  over  an  employer  who  has  a  total  of  six  or 
more  employees  even  if  they  are  so  distributed  among  several 
establishments  that  each  has  fewer  than  six.^* 

Employees.  A  "maid"  employed  regularly  in  a  business 
establishment  is  not  in  "domestic  service,"  which  is  excluded 
from  the  law's  coverage. ^^ 

Labor  Organizations  may  not  exclude  persons  on  the  basis 
of  race,  creed,  color,  or  national  origin,  maintain  auxiliary 
unions  for  persons  of  a  particular  race,  creed,  or  national  origin, 
or  deny  any  privilege  to  members  on  such  a  basis.^® 

Employment  agencies  come  within  SCAD's  jurisdiction 
even  if  they  are  nonprofit  agencies  or  are  operated  in  conjunc- 
tion with  an  educational  institution  otherwise  exempt  from 
the  law.^'^ 

Verified  complaints,  (i)  Verified  complaints  may  be  filed 
by  employers  whose  employees  "refuse  or  threaten  to  refuse 
to  cooperate  with  the  provisions  of  the  Law."  ^^  (2)  A  mem- 
bership corporation  whose  purposes  are  embraced  by  the  law 
may  file  a  verified  complaint  under  Sections  13 1.3,  which 
forbids  discriminatory  preemployment  inquiries,  and  Section 
1 3 1.5,  which  provides  against  inducing  others  to  violate  the 
law.^^  (3)  An  employer  who  places  a  discriminatory  job  order 
with  an  employment  agency  is  violating  the  law  no  matter 
what  action  the  agency  takes.^*^  (4)  An  employment  agency 
that  accepts  a  discriminatory  job  order  is  violating  the  law.^^ 
(5)  A  person  who  is  required  to  fill  out  an  application  form, 
in  order  to  obtain  employment,  which  contains  unlawful  ques- 
tions, may  file  a  complaint  even  if  he  does  not  complete  the 
form  or  does  not  submit  it  to  the  employer.^^ 
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Preemployment  ijjquiries.  Discrimination  because  of  politi- 
cal creed  is  not  covered  by  the  law,  which  forbids  discrimina- 
tion on  the  basis  of  religious  creed.'^^ 

Policies 

Expediting  Settlement  of  Complaints.  SCAD  has  been  criti- 
cized by  minority  groups  for  taking  too  much  time  in  settling 
complaint  cases.  During  1948,  SCAD  attempted  to  reduce  the 
time  per  case  by  determining  as  quickly  as  possible  the  merits 
of  the  complaint,  notifying  the  complainant  and  respondent 
of  the  decision,  and  then  conducting  the  ancillary  investigation 
into  the  latter's  whole  employment  record  (although  it  denied 
that  this  survey  results  in  any  appreciable  delay)  .^^  In  its  an- 
nual report  for  1948,  nevertheless,  the  Commission  reaffirmed 
its  policy  of  studying  a  respondent's  overall  employment  pat- 
tern, even  though  the  result  may  delay  the  disposition  of  the 
specific  complaint.  The  reasons  given  by  the  Commission  for 
this  policy  are  that  the  specific  complaint  frequently  cannot 
be  decided  without  such  a  larger  study;  that  the  larger  study 
proceeds  simultaneously  with  the  investigation  of  the  specific 
complaint;  and  that  the  individual  complaint  cannot  be  fully 
remedied  unless  the  respondent's  overall  employment  poHcy 
is  corrected  if  it  is  discriminatory.  This  statement  suggests 
that  the  Commission  does  not  intend  to  apply  this  technique 
more  widely  in  the  immediate  future  unless  "the  exceptional 
case  proves  to  be  the  normal  case."  ^^  The  annual  reports  for 
1949  and  1950  make  no  reference  to  this  matter. 

Hearings.  Until  late  in  1949  SCAD  frequently  pointed  out 
that  it  had  not  yet  found  it  necessary  to  bring  any  case  to  a 
hearing  and  that  it  had  adjusted  all  its  cases  by  conciliation 
while  adhering  to  the  letter  and  spirit  of  the  law.  In  1949  it 
ordered  one  case  for  a  hearing,  but  that  case  was  settled  before 
the  hearing  actually  was  held.  In  1950  SCAD  ordered  and 
held  a  hearing  in  one  case.  No  employer,  one  commissioner 
wrote,®^  "has  elected  to  hazard  the  stigma  of  discrimination 
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by  going  to  a  hearing."  The  imphcation  is  that  the  disHke  of 
exposure  has  made  respondents  so  conciliatory  that  no  hear- 
ings had  to  be  called.  The  wartime  federal  FEPC,  too,  found 
this  dislike  of  exposure, ^^  yet  that  agency  nevertheless  found 
it  necessary  to  hold  hearings  from  time  to  time.  SCAD  does 
not  disclose  enough  of  its  records  to  enable  others  to  determine 
whether  or  not  hearings  have  been  avoided  at  the  expense  of 
the  spirit  of  the  law. 

Disclosure  of  Data.  Following  its  interpretation  of  that  part 
of  Section  132  of  the  Law  Against  Discrimination  which 
prohibits  the  Commission  and  its  staff  from  disclosing  what 
transpires  during  the  conciliation  of  complaint  cases,  SCAD 
has  withheld  certain  information  from  the  public.  It  has  not 
been  entirely  clear,  however,  just  what  SCAD  withholds  on 
this  statutory  ground  and  what  it  withholds  merely  as  a  mat- 
ter of  policy.  It  would  be  helpful  in  evaluating  the  Commis- 
sion's work  if  there  were  available  a  description  of  the  results 
of  the  conciliations  it  achieves  with  each  respondent,  but  it 
does  not  prepare  such  information  for  the  public.  What  the 
law  forbids,  it  would  seem,  is  the  disclosure  of  what  occurs 
during  negotiations  in  the  conciliation  process,  and  not  the 
results  of  that  process.  In  its  annual  reports  since  1946,  SCAD 
has  presented  summaries  of  selected  cases;  there  would  seem 
to  be  no  legal  restriction  against  its  publication  of  a  summary 
of  the  adjustment  provisions  in  all  its  cases. 

SCAD  has  shifted  the  ground  upon  which  it  has  based  at 
least  one  of  its  nondisclosure  policies — that  regarding  the  names 
of  complainants  and  respondents.  The  Commission  has  steadily 
adhered  to  the  rule  of  not  revealing  such  names  except  upon 
the  consent  of  both  parties  to  a  case.  In  its  first  annual  report 
SCAD  held  that  it  was  forbidden  by  law  to  reveal  names.^^ 
In  its  1947  report  the  Commission  implied,  without  expressly 
stating,  the  same  notion.^^  But  in  its  reply  of  November  5, 
1948,  to  the  Committee  to  Support  the  Ives-Quinn  Law,  the 
Commission  referred  to  nondisclosure  of  names  as  a  "policy" 
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it  has  "adopted"  and  which  is  subject  to  change. ^°"  And  in 
its  1948  report  SCAD  hkewise  called  its  nondisclosure  of  names 
a  policy. ^^^ 

Finally,  SCAD  appears  to  withhold  data  merely  on  the 
ground  that  they  might  be  misinterpreted.  Thus  it  rejected  a 
recommendation  that  it  make  public  the  length  of  time  elapsing 
between  the  opening  and  closing  dates  of  complaint  cases  ap- 
parently because  such  data  "would  be  conducive  to  misunder- 
standing." ^^^  It  would  seem  to  be  a  fairer  procedure  for 
SCAD  to  reveal  all  significant  facts,  release  of  which  the  Law 
Against  Discrimination  does  not  prohibit,  present  its  own  in- 
terpretation and  warnings  if  necessary,  and  permit  others  to 
analyze  the  data  as  they  see  fit. 

scad's  relations  with  the  community 

The  educational  features  of  the  Law  Against  Discrimination 
put  the  Commission  into  contact  with  the  community  through 
its  relations  with  civic  groups  working  in  the  same  field  and 
through  the  community  councils  which  the  law  empowers  it 
to  create.  Since  the  success  of  the  law  is  admittedly  ^"^  de- 
pendent upon  its  reception  by  the  people  of  New  York  State, 
it  is  appropriate  to  examine  the  relations  between  SCAD  and 
those  community  agencies. 

Administrative  law  in  the  federal  and  New  York  State 
governments  has  recognized  the  value  of  civic  agencies  in  the 
enforcement  of  law.  Trade  unions  have  played  a  highly  im- 
portant role  in  the  enforcement  of  the  National  Labor  Rela- 
tions Act,  and  the  New  York  Society  for  the  Maintenance  of 
Public  Decency  (formerly  the  New  York  Society  for  the 
Suppression  of  Vice)  was  chartered  by  New  York  State  in 
1873  to  aid  in  enforcing  state  and  federal  laws  against  ob- 
scenity. 
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The  Critics 

Very  early  in  its  career  SCAD  was  vigorously  criticized  by 
the  very  minority  and  civic  groups  that  had  most  earnestly 
supported  the  bill  which  became  the  New  York  State  Law 
Against  Discrimination.  The  American  Civil  Liberties  Union, 
in  February  of  1946,  held  a  meeting  to  decide  how  to  "make 
the  work  of  the  State  Commission  Against  Discrimination 
effective."  ^°^  The  following  month  the  chairman  of  the  City- 
wide  Citizens  Committee  on  Harlem  asserted  that  the  Com- 
mission "must  be  persuaded  or  forced  to  change  its  attitude 
toward  its  job.  It  must  see  itself  as  a  dynamic  agency  .  .  . 
abandon  secrecy  and  an  excess  of  caution  .  .  .  work  in  both 
the  higher  and  lower  levels  of  employment  .  .  .  speed  up  its 
timid  approaches  to  publicity  and  education."  ^^^  Early  in  1947 
the  Citizens  Union  urged  an  amendment  to  the  law  to  enable 
organizations  to  file  charges  of  discrimination. ^^^  In  April  the 
Welfare  Council  of  New  York  City  pointed  out  that  the 
Commission  had  made  a  good  beginning  but  must  publicize 
its  work  more  widely  if  it  was  to  achieve  maximum  effective- 
ness.^*^^ 

Such  civic  groups  face  a  dilemma  when  they  want  to  act  on 
their  beliefs  that  the  Commission  can  vastly  improve  its  ad- 
ministration of  the  law.  They  want  to  put  pressure  on  SCAD 
to  alter  certain  practices,  yet  they  do  not  want  to  give  the 
general  impression  that  the  principle  behind  the  law  is  being 
questioned. 

The  Commission  is  aware  of  this  dilemma.  Two  members, 
in  April  of  1946,  publicly  chided  critics  of  SCAD  who  "bor- 
row the  arguments  of  those  who  oppose  this  type  of  legisla- 
tion not  only  in  fact  but  in  principle."  Asserting  that  SCAD 
welcomed  constructive  criticism,  they  expressed  the  hope  that 
in  the  future  its  critics  would  not  "provide  ammunition  and 
comfort  to  those  who  oppose  antidiscrimination  laws  every- 
where." 108 

An  interesting  conjuncture  of  criticisms  from  those  who 
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oppose  antidiscrimination  laws  and  those  who  favor  them  oc- 
curs in  regard  to  the  unexpectedly  small  number  of  complaints 
SCAD  has  received.  Those  opposed  to  the  Ives-Quinn  law 
have  argued  that  the  small  number  of  complaints  proves  there 
is  really  no  need  for  the  law.  One  such  critic  asserted  in  Janu- 
ary of  1947  that  advocates  of  the  law  had  claimed,  before  its 
enactment,  that  15,000  complaints  were  ready  for  filing  before 
it  went  into  effect  on  July  i,  1945,  and  that  the  small  number 
of  complaints  actually  received  to  the  end  of  1946  refuted  the 
charges  of  widespread  employment  discrimination.^"^  During 
a  Senate  subcommittee  hearing  in  1947  on  a  federal  fair  em- 
ployment practice  bill  Senator  Ellender  (Dem.,  La.)  asked 
the  first  chairman  of  SCAD  whether  he  had  expected  more 
complaints  than  were  received.  "Frankly,"  he  answered,  "we 
expected  more  cases."  And  Senator  Ellender  observed,  "Which, 
of  course,  leads  me  to  believe  that  there  is  more  talk  about 
the  matter  [widespread  employment  discrimination]  than 
truth."  ^^*^  Later  on  the  same  day  the  second  chairman  of  the 
Commission  remarked  that  "we  have  always  lived  well  within 
our  budget  and  we  will  not  spend  more  than  75  percent  of 
our  budget  this  year."  To  which  Senator  Ellender  replied, 
"There  are  so  few  cases  I  wonder  why  you  do  not  cut  it  in 
half?"  Ill 

Criticism  of  SCAD  for  the  small  number  of  complaints  it 
has  received  has  been  leveled  also  by  groups  who  want  to 
strengthen  the  Ives-Quinn  law.  Thus  the  Committee  to  Sup- 
port the  Ives-Quinn  Law  has  protested  that  "very  little  use  is 
made  of  the  law"  and  that  SCAD  is  in  part  responsible  for  the 
small  number  of  complaints  filed  with  it.^^^ 

The  Committee  to  Support  the  Ives-Quinn  Law  during  1948 
persistently  prodded  SCAD  to  take  a  more  "militant"  view 
of  its  tasks.  The  Committee  was  formed  early  in  1948  to  help 
"dispel  .  .  .  civic  inertia  and  individual  apathy"  in  group  rela- 
tions and  to  influence  SCAD's  policies  and  procedures. ^^^  In 
a  memorandum  to  SCAD,  dated  April  20,  1948,  the  Committee 
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made  recommendations  on  the  disposition  of  individual  com- 
plaints, publicity  for  SCAD's  work,  and  investigations  on  an 
industry-wide  scale. ^^"^  To  these  recommendations  SCAD  re- 
phed  in  a  lengthy  memorandum  dated  November  5,  1948,  in 
which  it  found  the  Committee's  suggestions  already  in  effect 
or  unacceptable  in  the  best  interests  of  the  enforcement  of  the 
law.^^^  Dissatisfied  with  this  response  and  with  the  work  of 
SCAD,  Committee  representatives  early  in  1949  presented  their 
criticisms  of  SCAD  before  the  Governor  in  Albany,^^^  but 
the  Committee  to  Support  the  Ives-Quinn  Law  does  not  appear 
to  have  moved  SCAD  in  any  direction. 

Yet  minority  group  agencies  can  exert  a  salutary  influence 
upon  the  Commission.  For  example,  it  was  after  the  American 
Jewish  Congress  had  asked  for  a  ruling  that  the  Commission 
outlawed  discriminatory  situations-wanted  advertisements. ^^'^ 
In  addition,  it  was  in  cases  initiated  by  the  Congress  that  SCAD 
brought  the  employment  bureaus  of  educational  institutions 
within  the  law's  coverage,^ ^^  announced  that  a  civic  agency 
could  file  complaints  under  Sections  13 1.3  and  13 1.5  of  the 
law,^^^  and  held,  on  the  basis  of  a  statistical  study  of  a  firm's 
employment  practices  and  of  the  neighborhood  population, 
that  minorities  as  a  group  and  not  merely  certain  individuals 
were  at  a  disadvantage  in  applying  for  employment. ^^*^ 

SCAD,  however  (for  a  time,  at  least),  made  it  clear  that 
it  did  not  wholeheartedly  welcome  the  activity  of  agencies 
such  as  the  Committee  to  Support  the  Ives-Quinn  Law.  The 
second  chairman  of  the  Commission  in  1 949  charged  the  latter 
group  with  "drumming  up"  many  complaints  that  could  not 
be  sustained.^^^  In  May  of  1948  he  told  representatives  of  the 
Committee  and  of  other  groups  that  SCAD  wanted  "the  bene- 
fit of  advice  from  any  group  of  citizens  of  this  State."  ^^^  Yet 
in  describing  six  means  by  which  these  groups  could  help  in 
"strengthening  the  administration  of  the  law,"  he  did  not 
mention  the  value  of  suggestions  to  the  Commission  itself  on 
its  own  policies  and  procedures. 
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During  1950  the  Commission's  relations  with  civic  agencies 
apparently  became  more  intimate  and  less  strained.  In  addition 
to  other  contacts  with  SCAD,  the  representatives  of  twenty-six 
voluntary  agencies  met  with  the  commissioners  and  offered 
various  suggestions,  some  of  which  SCAD  accepted.^-^  Such 
give  and  take  between  the  Commission  and  interested  agencies 
can  lead  to  that  close  and  sustained  cooperation  between  the 
Commission  and  the  law's  supporters  which  will  insure  greater 
knowledge  of  and  compliance  with  it.  Although  the  voluntary 
agencies  had  worked  hard  to  secure  passage  of  the  Ives-Quinn 
law,  they  have  neglected  thus  far  to  establish  an  appropriate 
role  for  themselves  in  helping  to  give  the  law  greater  meaning 
for  those  groups  it  was  intended  to  protect. 

Publicity 

Since  the  law  which  SCAD  administers  is  a  pioneering  effort 
one  would  expect  that  the  agency  would  seek  the  widest  pub- 
licity for  its  accomplishments,  both  to  encourage  persons  who 
might  benefit  from  the  law  and  to  discourage  those  who  might 
violate  it.  A  pioneering  law,  in  a  new  field  of  such  profound 
concern  to  a  very  large  proportion  of  New  York  State's 
multigroup  population,  should  be  making  stirring  news  more 
often  than  it  does,  according  to  critics  of  the  Commission. 
From  its  inception  in  July,  1945,  until  the  end  of  1948,  SCAD 
issued  only  about  twenty  publicity  releases,  excluding  those 
announcing  addresses  by  its  members  and  staff,  which  reported 
facts  about  the  law's  accomplishments.^^* 

Local  Cojfwmnity  Councils 

Under  the  terms  of  Section  130.8  of  the  Ives-Quinn  law  the 
State  Commission  Against  Discrimination  is  brought  into  con- 
tact with  the  community  in  a  rather  direct  way.  This  provision 
empowers  SCAD  to  "create  such  advisory  agencies  and  con- 
ciliation councils  ...  as  in  its  judgment  will  aid  in  effectuat- 
ing the  purposes  of  this  article  [the  "Law  Against  Discrimina- 
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tion"]  and  of  section  eleven  of  article  one  of  the  constitution 
of  this  state  [the  civil  rights  section]."  These  agencies  and 
councils,  the  statute  continues,  may,  under  the  direction  of 
SCAD,  study  discrimination  in  any  field;  promote  cooperation 
among  the  state's  various  national,  religious,  and  racial  groups; 
and  make  recommendations  to  SCAD  on  policy,  procedure, 
and  educational  programs.  Members  of  these  agencies  and 
councils  serve  without  pay,  but  certain  expenses  they  may 
have  are  met  by  the  state.  In  1945  SCAD  established  a  council 
in  Buffalo;  in  1946,  in  Syracuse,  Onondaga  County,  Albany, 
and  Westchester  County;  in  1947,  in  New  York  City,  Broome 
County,  and  Troy.  The  annual  report  for  1948  mentioned  no 
new  councils  added  to  these  seven.  The  1949  report  likewise 
mentions  no  new  councils  but  indicates  the  replacement  of  the 
New  York  City  Council  by  four  separate  county  councils 
for  Kings,  Manhattan,  Queens  and  Richmond.  In  1950  coun- 
cils were  organized  in  Bronx  County  and  in  Rochester.^^^ 

The  wording  of  the  statute  makes  it  clear  that  two  different 
types  of  boards  were  intended  by  Section  130.8,  "advisory 
agencies"  and  "conciliatory  councils."  But  their  functions  are 
then  described  jointly,  so  that  there  is  no  indication  that  each 
type  is  to  carry  on  separate  activities.  It  appears  that  the  "ad- 
visory agencies"  were  intended  to  study  discrimination  and 
make  recommendations  as  to  SCAD's  policies  and  procedures, 
while  the  "conciliation  councils"  were  meant  "to  foster  .  .  . 
cooperation  and  conciliation  among  the  groups  and  elements 
of  the  population  of  the  state."  The  Commission,  in  establishing 
these  boards,  has  at  least  formally,  though  not  in  practice, 
combined  in  them  all  the  functions  outlined  in  the  statute,  even 
to  the  extent  of  assisting,  upon  request,  "in  the  process  of 
conciliation  on  pending  cases  of  alleged  discrimination."  ^^'^ 
Thus  far,  however,  the  Commission  has  not  made  such  a  re- 
quest of  any  of  its  advisory  councils  in  a  case  in  which  SCAD 
has  had  enforcement  jurisdiction.  In  1949  SCAD  sponsored 
informal  discussions  with  representatives  of  the  hotel  industry 
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as  the  first  step  in  the  estabhshment  of  industry  advisory  coun- 
cils. The  Commission  has  authorized  councils  in  the  fields  of 
banking,  insurance,  and  public  utilities.  This  program,  insti- 
tuted in  1948,  may,  if  expedited  and  carried  through  consist- 
ently, lead  to  much  more  effective  application  of  SCAD's 
powers  to  the  tasks  assigned  it  by  the  Ives-Quinn  law.^-'^ 

To  illustrate  the  relations  betv/een  the  Commission  and  the 
community  through  these  advisory  councils  we  shall  consider 
the  record  of  the  New  York  City  Council  of  SCAD  until  its 
dissolution  at  the  end  of  1948.  New  York  City  is,  of  course, 
the  Commission's  most  important  area  of  operation.  Of  1,005 
complaints  filed  with  the  Commission  from  its  inception  until 
the  end  of  1947,  862,  or  86  percent,  originated  in  New  York 
City.  Since  the  commissioners  find  most  of  their  case  work  in 
New  York  City,  they  have  had  more  direct  contact  with  the 
council  there  than  with  any  other  council  in  the  state.  Finally, 
the  New  York  City  Council  had  many  national  figures  of 
great  influence  in  industry,  politics,  and  education.  The  work 
and  record  of  this  council,  however,  is  not  discussed  here  as 
necessarily  representative  of  the  other  councils. 

The  level  on  which  the  New  York  City  Council  of  SCAD 
could  operate  is  indicated  in  its  attempt  to  persuade  the  Metro- 
politan Life  Insurance  Company  to  reconsider  its  policy  of 
excluding  Negroes  from  its  "Stuyvesant  Town"  housing  proj- 
ect for  8,000  families.  Mr.  James  G.  Blaine,  president  of  the 
Marine  Midland  Trust  Company,  was  authorized  by  the  Coun- 
cil to  confer  with  executives  of  the  company.  At  a  Council 
meeting  in  September  of  1 947  Mr.  Blaine  reported  that  he  was 
studying  the  evidence  on  interracial  housing  communities  pre- 
paratory to  asking  for  such  a  conference.  At  the  same  meet- 
ing, Mr.  Winthrop  Rockefeller,  stating  that  he  had  already 
talked  with  Mr.  Frederick  H.  Ecker,  chairman  of  the  board 
of  the  Metropolitan  Life  Insurance  Company,  advised  against 
pressing  the  issue  at  that  time.  At  the  November  meeting  of  the 
Council,  Mr,  Blaine  reported  that  he  had  conferred  with  Mr. 
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Ecker.  The  Council  agreed  that  another  such  meeting  would 
be  advisable  in  the  spring  of  1948,  but  the  minutes  of  the 
Council's  sessions  do  not  indicate  that  it  was  held.^-^ 

Much  of  the  Council's  work,  however,  was  undertaken  in 
a  more  formal  manner,  on  less  difficult  problems,  and  with 
more  success  or  promise  of  success.  One  of  the  more  active 
groups  in  the  Council  was  the  committee  on  discrimination 
in  medical  institutions,  which  carried  out  two  significant  proj- 
ects. In  the  fall  of  1947  its  chairman  met  with  the  Mayor  of 
New  York  City,  the  Commissioner  of  Hospitals,  and  two 
members  of  the  Mayor's  Committee  on  Unity  to  press  for  the 
admission  of  Negroes  to  the  professional  staffs  of  city  hos- 
pitals. The  Commissioner  of  Hospitals  accepted  the  responsi- 
bility for  providing  such  opportunities  for  Negroes  and  it  was 
agreed  to  hold  another  conference  in  six  months  or  a  year  to 
determine  what  progress  had  been  made.^-^  The  Council's 
committee  on  discrimination  in  medical  institutions  in  June 
of  1948  brought  SCAD's  attention  to  the  fact  that  the  New 
York  State  Joint  Hospital  Survey  and  Planning  Commission 
was  contemplating  a  substantial  increase  in  hospital  facilities 
in  New  York  City.  The  Council  resolved  that  the  planning 
commission  be  urged  to  establish  nondiscriminatory  standards 
ot  appointment  and  employment  in  the  new  facilities,  and  that 
other  SCAD  councils  take  up  the  matter  in  their  own  locali- 
ties.^^^  A  few  months  later  a  letter  from  the  chairman  of  SCAD 
was  read  at  the  regular  meeting  of  the  Council,  stating  that  he 
had  conferred  with  the  chairman  of  the  planning  commis- 
sion, who  asserted  that  "insofar  as  the  Joint  Commission  has 
to  do  with  the  erection  and  operation  of  any  of  the  hospitals 
proposed  by  the  Joint  Commission,  the  hospitals  will  be  oper- 
ated under  a  nondiscriminatory  policy."  ^^^ 

The  New  York  City  Council  of  SCAD  functioned  under 
several  limitations.  Perhaps  because  of  the  prominence  of  its 
members  and  their  involvement  in  many  activities  attendance  at 
Council  meetings  was  poor.  In  its  report  for  1947  ^^^  SCAD 
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listed  thirty-one  members  of  the  Council  (reduced  by  a  few 
resignations),  yet  only  an  average  of  fourteen  attended  the 
ten  meetings  in  1947  and  an  average  of  nine  members  attended 
the  ten  meetings  in  1948.^^^  The  Council,  too,  had  to  function 
within  the  narrow  lane  marked  out  by  the  Commission.  At  a 
public  meeting  sponsored  in  May  of  1948  by  the  Committee 
to  Support  the  Ives-Quinn  Law,  one  of  the  most  active  Council 
members  complained  of  the  restraints  imposed  by  the  second 
chairman  of  SCAD:  "He  has  constantly  urged  concentration 
upon  the  problems  of  discrimination  in  employment,  to  the 
exclusion,  so  far  as  he  has  been  able  to  influence  our  Council, 
of  other  phases  of  discrimination.  This  attitude,  I  believe,  is 
not  in  accord  with  the  stated  purposes  of  the  Ives-Quinn 
Act."  ^^*  At  the  Council  meeting  in  January  of  1948,  one  of  the 
members  suggested  that  a  monthly  newsletter  be  circulated 
to  keep  the  members  better  informed  of  the  Commission's 
work.  The  second  chairman  of  SCAD,  according  to  the  min- 
utes,^^^  "expressed  approval  of  the  suggestion  and  agreed  to 
prepare  and  distribute  among  all  Council  members  throughout 
the  state  a  brief  monthly  digest  of  interesting  and  significant 
accomplishments  of  the  Commission  and  of  the  various  Councils 
of  the  Commission."  This  material  was  not  circulated  up  to 
the  end  of  1948,  when  the  New  York  City  Council  was  dis- 
solved by  the  Commission.  It  does  not  appear,  from  the  minutes 
of  the  Council  meetings,  interviews  with  Council  members, 
and  the  literature  distributed  by  SCAD  that  the  councils  were 
given  any  more  details  of  the  work  of  the  Commission  than 
were  made  public  to  any  interested  person  or  group. 

The  statute,  in  Section  130.8,  gives  SCAD  a  considerable 
degree  of  control  over  the  councils  it  establishes.  The  Com- 
mission is  empowered  to  "create"  the  councils.  The  Commis- 
sion may  authorize  a  council  to  carry  on  certain  studies,  to 
foster  good  will  among  the  various  groups  in  the  state,  and  to 
make  recommendations  to  the  Commission  itself.  SCAD  has 
interpreted  these  powers  to  mean  that,  in  general,  the  councils 
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must  obtain  the  Commission's  approval  before  they  make  pub- 
lic their  views  and  findings;  that  the  Commission  alone  ap- 
points council  members,  and  chairmen  and  vice  chairmen  of 
council  committees;  ^^^  and  that  the  Commission  may  dissolve 
councils. ^^^  The  manner  of  its  dissolution  of  the  New  York 
City  Council  reveals  the  Commission's  interpretation  of  its 
total  power  with  respect  to  the  councils.  At  the  Council's  meet- 
ing in  December,  1948,  attended  by  ten  members,  the  chair- 
man, according  to  the  minutes,  "outlined  a  suggested  plan  for 
the  dissolution  of  the  present  New  York  City  Council  and  the 
establishment  of  councils  in  each  of  the  five  counties  of  New 
York  City  with  an  overall  greater  New  York  Council.  After 
some  discussion  the  members  present  expressed  approval  of 
the  plan."  The  second  chairman  of  SCAD,  the  minutes  con- 
clude, "then  stated  that  the  Commission  would  act  on  the  mat- 
ter at  its  next  regular  meeting."  ^^^  The  plan  for  the  creation 
of  five  county  councils  was  not  a  new  one,  for  SCAD's  first 
annual  report  ^^^  mentioned  that  the  New  York  City  Council 
would  be  "followed  by  the  establishment  of  Borough  Coun- 
cils throughout  the  city."  The  minutes  of  the  Council's  last 
meeting,  however,  give  no  intimation  as  to  how  its  dissolution 
was  to  be  effected,  nor  any  hint  as  to  the  action  which  soon 
followed.  On  December  16,  a  week  after  this  Council  meet- 
ing, the  Commission  unanimously  passed  a  series  of  resolutions 
dissolving  the  Council  as  of  December  3 1,  1948,  and  establish- 
ing a  council  for  each  county  of  New  York  City  and  a  Greater 
New  York  City  Council,  of  which  the  Commission  would 
name  all  the  members,  chairmen,  and  vice  chairmen.  Member- 
ship in  the  Council  was  terminated  by  letter  from  the  chair- 
man of  SCAD.140 

Although  there  does  not  seem  to  have  been  similar  friction 
between  the  Commission  and  its  other  community  councils, 
there  is  no  evidence  that  these  councils  play  a  more  independ- 
ent role  elsewhere  in  the  state. 


1 62        Neiv  York  Law  Against  Discrimination 

scad's  Reply  to  its  Critics 

The  Commission  has,  of  course,  been  aware  of  the  criticism 
of  its  work  which  has  come  from  persons  and  groups  oppos- 
ing the  goals  of  the  Ives-Quinn  law  as  well  as  from  those 
supporting  these  goals.  In  an  address  ^^^  in  195 1  Commissioner 
Caroline  K.  Simon  dealt  directly  with  the  criticisms  made  by 
the  latter  group;  her  comments,  since  they  refer  to  several 
issues  mentioned  in  this  chapter,  warrant  extended  quotation 
here: 

Our  "friendly  critics"  say  that  the  publicity  policy  of  the  Com- 
mission is  not  a  strong  one;  that  the  length  of  time  it  takes  to 
settle  cases  is  too  long;  that  the  Commission  relies  on  complaints 
filed  with  it  rather  than  on  systematic  studies  of  areas  of  discrimi- 
nation; that  the  Commission  does  not  disclose  the  basis  on  which 
cases  are  settled  "informally"  (our  conciliation  agreements),  and 
finds  "probable  cause"  in  a  small  number  of  cases. 

Take  our  publicity  policy  first:  I  am  sure  no  one  can  really  be- 
lieve that  it  is  apparent  only  to  him  but  not  to  the  Commission 
that  the  field  of  discrimination  provides  opportunity  for  sensa- 
tional headlines.  We  are  quite  aware  that  we  could  whoop  it  up 
by  adopting  a  type  of  press  release  such  as,  "SCAD  forces  depart- 
ment store  to  hire  Negro"  or  "SCAD  gives  stinging  rebuke  to 
utility."  We  probably  wouldn't  even  need  a  complaint  case  to 
get  our  name  in  the  newspapers  under  such  devices  as,  "SCAD 
plans  full  scale  investigation  into  charges  of  anti-Semitism  against 
the  B  chain"  or  "SCAD  subpoenas  president  of  local  factory." 

We  believe,  however,  that  our  publicity  program  should  serve 
a  more  important  function  than  sensationalism  and  artificial  stimu- 
lation. It  is  aimed  at  establishing  a  solid  base  of  understanding 
and  acceptance  of  the  purposes  and  terms  of  the  Law.  It  is  directed 
to  worker  and  employer,  to  labor  union  and  employment  agency, 
to  the  student  preparing  himself  to  take  his  place  in  the  com- 
munity, to  the  vocational  counsellor  who  advises  the  student,  to 
parent-teacher  groups,  to  service  clubs,  to  all  those  facets  in  our 
society  in  which  there  should  be  an  awareness  that  in  this  state 
you  have  the  right  to  be  judged  on  the  basis  of  your  skills.  .  .  . 
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The  complaint  that  the  Commission  takes  too  long  to  close  its 
cases  actually  stems  from  the  Commission's  practice  of  making 
inquiry  into  a  respondent's  overall  policies  and  practices  and  its 
resultant  employment  pattern  in  the  course  of  investigating  a  spe- 
cific complaint  case.  The  Commission  reported  on  this  subject  in 
its  1948  Report  of  Progress. 

The  Commission  has  recognized  the  possibility  that  this  prac- 
tice may  result  in  delay  in  disposing  of  the  complainant's  indi- 
vidual grievance.  After  careful  consideration  the  Commission  de- 
termined to  continue  its  policy  in  all  but  exceptional  cases.  .  .  . 

The  charge  that  the  Commission  relies  on  complaints  filed  with 
it  rather  than  on  the  systematic  studies  of  areas  of  discrimination 
is  hardly  warranted.  The  Commission  has  always  taken  the  posi- 
tion that  it  must  do  more  than  simply  deal  with  complaints;  and 
in  its  1948  Report  of  Progress  it  formally  announced  its  convic- 
tion that  major  emphasis  must  increasingly  be  given  to  an  effort 
to  prevent  and  eliminate  discrimination  on  an  industry  basis. 

One  aspect  of  this  effort  has  been  the  action  of  the  individual 
investigating  commissioner  in  conferring  with  official  representa- 
tives of  an  industry  of  which  a  particular  respondent  is  a  part. 
The  most  recent  effort  of  the  Commission  has  been  a  program 
for  the  formation  of  industry-wide  committees  to  work  in  co- 
operation with  the  Commission.  Some  of  these  committees  have 
already  been  formed  and  others  are  in  the  process  of  being  estab- 
lished. .  .  . 

The  suggestion  that  the  Commission  does  not  disclose  the  basis 
on  which  cases  are  settled  informally  is  also  not  borne  out  by  the 
facts.  .  .  . 

The  Commission  follows  no  mysterious  system  in  bringing 
about  these  agreements  nor  has  it  withheld  a  description  of  the 
terms  used  by  it  in  its  various  conciliation  agreements. 

In  its  last  three  annual  reports  the  Commission  has  included  de- 
tailed descriptions  of  illustrative  cases  together  with  the  terms  of 
the  conciliation  agreements,  and  in  its  last  two  annual  reports  it 
has  also  added  a  separate  section  called  "Patterns  of  Conciliation" 
to  show  additional  examples  of  terms  of  conciliation  in  particular 
cases.  .  .  . 

With  respect  to  the  final  criticism,  that  the  Commission  finds 
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probable  cause  in  only  a  small  number  of  cases,  it  seems  reasonable 
to  believe  that  no  one  would  wish  the  Commission  to  find  prob- 
able cause  to  credit  the  allegations  of  a  complaint  where  there 
was  no  basis,  in  fact,  for  such  a  determination.  It  also  seems  to 
be  overlooked  in  such  criticism  that  in  any  case,  whether  or  not 
probable  cause  is  found,  the  Commission  does  not  close  the  case 
until  it  has  assured  itself  that  the  respondent  is  fully  aware  of 
the  requirements  of  the  Law.  Each  and  every  complaint  before 
the  Commission  is  treated  as  an  opportunity  for  implementing  the 
Commission's  educational  program  and  there  is  no  case  which  can 
correctly  be  said  to  have  had  no  action  taken  on  it  and  no  result 
achieved  other  than  "investigation  made — case  dismissed." 


THE   IVES-QUINN    LAW   AND    ITS    SIGNIFICANCE 

An  evaluation  of  the  way  in  which  the  New  York  State 
Law  Against  Discrimination  has  functioned  to  control  dis- 
criminatory employment  patterns  should  include  two  ele- 
ments: first,  an  assessment  of  the  actual  operation  of  the  law 
and  the  way  it  is  enforced  by  the  State  Commission  Against 
Discrimination;  and  second,  a  conclusion  as  to  whether  or  not 
law  is  an  appropriate  means  by  which  to  control  discrimina- 
tion in  employment,  and  if  so,  precisely  in  what  way  it  is 
appropriate. 

Undoubtedly,  as  the  foregoing  sections  have  shown,  the 
Ives-Quinn  law  has  reduced  the  amount  of  discrimination  in 
employment  and  has  opened  new  job  opportunities  to  mem- 
bers of  minority  groups.  A  study  which  the  U.  S.  Bureau 
of  the  Census  made  for  the  Urban  League  of  Greater  New 
York  shows  that,  whereas  in  1 940  64  percent  of  the  employed  j 
Negro  women  in  New  York  City  were  in  domestic  service  \ 
and  40  percent  of  the  employed  Negro  men  were  in  service 
occupations,  by  1947  these  proportions  had  declined  to  36 
percent  and  23  percent  respectively.  In  1940  only  3  percent 
of  Negro  women  workers  held  clerical  sales  jobs,  but  in  1947, 
13  percent  held  such  jobs.  In  1940  20  percent  of  employed 
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Negro  men  held  semiskilled  jobs,  but  by  1947  this  proportion 
had  increased  to  30  percent.  The  Urban  League  asserted  that 
these  gains  were  the  result  of  its  own  efforts,  the  New  York 
State  Commission  Against  Discrimination,  and  the  federal 
wartime  FEPC.^'*^  Here  again  we  face  the  problem  of  how 
to  evaluate  the  results  of  the  New  York  State  law  where  other 
influences,  such  as  the  wartime  labor  shortage  and  the  activi- 
ties of  private  and  federal  agencies,  are  working  in  the  same 
direction. 

Although  it  is  easy  to  show  that  the  Ives-Quinn  law  has 
broadened  employment  opportunities  for  minorities,  it  is  more 
difficult  to  appraise  SCAD's  role  precisely.  The  Commission, 
enforcing  an  act  with  "educational"  features  as  well  as  sanc- 
tions, has  stressed  the  former.  In  its  report  for  1946  SCAD 
stated  that  its  experience  confirmed  "the  contention  of  the 
framers  of  the  law  that  legislation  devised  to  change  dis- 
criminatory attitudes  and  behavior  must  be  rooted  in  educa- 
tional processes,  supplemented  and  complemented  by  legal 
sanctions."  ^^^  In  its  1947  report  SCAD  observed  that  the  sanc- 
tions in  the  Ives-Quinn  law  enable  it  "to  do  a  thorough  educa- 
tional job."  ^'^^  The  Commission's  educational  functions,  ap- 
parently, are  carried  out  not  only  in  its  public  speeches  by 
commissioners  and  the  staff,  distribution  of  literature,  coopera- 
tion with  community  groups,  and  programs  in  the  schools  but 
also  in  the  very  process  of  conciliation  in  settling  cases.  The 
law  presupposes  that  its  sanctions  and  punitive  features  are 
also  "educational"  influences,  but  the  Commission  has  only 
twice  brought  into  action  this  potential  educational  force.  This 
stress  on  the  cautious  use  of  compulsory  powers  goes  far  back 
into  the  early  history  of  the  Ives-Quinn  law  even  before  its 
enactment.  The  Temporary  Commission  Against  Discrimina- 
tion, whose  work  led  to  the  framing  of  the  law,  in  its  report  to 
the  Governor  and  the  Legislature  in  1945,  called  upon  the 
people  of  the  state  to  fulfill  the  objective  of  the  proposed  legis- 
lation voluntarily,  so  that  there  would  be  no  "need  for  frequent 
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invocation  of  the  compulsory  powers  contained  therein."  ^^^ 
The  chief  legislative  sponsor  of  the  bill,  Assemblyman  Ives, 
likewise  emphasized  the  importance  of  "education."  ^^^  SCAD's 
emphasis  in  part  flows  directly  from  the  law  itself,  which  re- 
quires that  conferences  be  held  to  conciliate  cases  before  sanc- 
tions are  apphed.  In  these  conferences  the  Commission,  of 
course,  is  bound  by  law  to  try  to  educate  and  persuade  the 
respondent. 

The  legal  sanctions  in  the  Ives-Quinn  law,  the  hearing  and 
the  cease-and-desist  order,  which  are  still  short  of  the  law's 
punitive  provisions,  are  nevertheless  themselves  excellent  means 
for  "educating"  violators,  potential  violators,  and  the  com- 
munity in  general.  The  Commission's  emphasis  on  "education" 
in  the  sense  of  sheer  persuasion  short  of  the  use  of  the  law's 
sanctions  deters  it  from  using  its  full  powers,  all  of  which  like- 
wise serve  an  educational  function.  It  was  precisely  the  realiza- 
tion that  persuasion  was  hardly  effective  that  impelled  the 
New  York  State  Legislature  to  enact  the  Ives-Quinn  law.^**"^ 

It  was  largely  because  of  widespread  skepticism  of  the 
efficacy  of  legislation  in  the  elimination  of  employment  dis- 
crimination that  the  state  officials  emphasized  the  "educational" 
features  of  the  law  rather  than  its  sanctions  and  punitive  meas- 
ures, and  warned  against  enforcement  by  presumably  "vision- 
ary" social  reformers  who  would  resort  to  compulsion  too 
easily.  Governor  Dewey  wrote  to  a  Congressman  from  New 
Jersey  in  December  of  1945:  "If  it  [the  Law  Against  Dis- 
crimination] were  left  to  a  collection  of  reformers  and  social 
dreamers  it  would  crash  with  a  mighty  bang  and  perhaps  take 
down  a  good  segment  of  our  economy  with  it.  In  New  York 
I  appointed  a  group  of  very  sound  high-minded  people  who 
made  it  a  living  reality."  ^^^  And  the  second  chairman  of  the 
Commission  told  a  United  States  Senate  subcommittee  in  1947, 
"If  a  law  of  this  sort  were  turned  over,  let  us  say,  to  pressure 
groups,  it  would  not  last  very  long."  ^^^ 

If  we  judge  the  Commission  by  its  disposition  of  cases  and 
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general  approach,  it  appears  that  it  defines  its  own  role  as  a 
broadly  educational  one.  SCAD's  main  function  seems  to  be 
to  reach  as  many  employers  as  possible  and  to  get  across  to 
them  its  "educational"  message  rather  than  to  obtain  a  satis- 
factory settlement  for  the  individual  complainant.  This  judg- 
ment is  consistent  with  the  fact  that  (as  we  saw  earlier)  SCAD 
has  sustained  only  about  one  quarter  of  all  the  complaints 
brought  to  it  to  the  end  of  1950,  and  has  denied  the  validity 
of  the  specific  claims  of  discrimination  made  in  about  two 
thirds  of  all  the  complaints  it  has  received  in  the  same  period. 
It  is  consistent,  also,  with  the  fact  that  SCAD  does  not  make 
a  greater  effort  to  increase  its  complaint  caseload,  and  (to  the 
end  of  1948,  a  least)  took  an  average  of  three  months  to  settle 
complaints.  This  definition  of  its  own  role,  it  must  be  stressed, 
is  not  explicitly  stated  by  the  Commission,  but  it  follows  from 
its  work.  It  was,  however,  almost  stated  plainly  in  1947  by 
the  first  chairman,  when  he  said,  "The  mere  passing  on  an  in- 
dividual complaint  and  the  restoration  to  service,  to  employ- 
ment, of  the  individual  complainant  means  nothing  unless 
we  can  get  a  conversion  on  the  part  of  the  employer,  and  a 
change  in  the  pattern;  therefore  lue  have  deevted  it  more  im- 
portant to  effect  a  conciliation  ivhereby  an  employment  pat- 
tern will  be  changed  and  a  number  of  John  Does  employed, 
rather  than  merely  to  make  a  finding  in  a  specific  instanced  ^^° 

Nothing  the  Commission  has  done  since  the  resignation  of 
its  first  chairman  in  April  of  1947  has  indicated  that  it  has 
substantially  altered  this  viewpoint. 

In  its  first  five  and  a  half  years  the  Commission  seems  to  have 
relied  too  much  upon  individual  complaints  and  upon  the  un- 
systematic initiation  of  cases  of  which  it  was  informed  in 
various  other  ways.  It  has  been  clear  that  ultimately  the  Com- 
mission would  have  to  go  out  and  systematically  select  areas 
for  study  and  correction  instead  of  relying  so  heavily  upon 
individual  complaints,  which  is  at  best  a  slow  and  haphazard 
way  of  reaching  the  discriminators.  It  might  be  wiser  for 
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SCAD  (and  for  other  state  and  municipal  agencies  which  ad- 
minister antidiscrimination  laws)  to  recognize  explicitly  what 
it  seems  to  feel  implicitly — that  the  most  important  matter  is 
not  the  settlement  of  individual  cases  but  the  opening  of  new 
job  opportunities  for  minority  groups.  If  it  drew  this  conclu- 
sion directly,  the  Commission  would  initiate  its  own  cases  in  a 
planned,  systematic  way,  and  use  the  individual  complaints 
as  a  supplement  and  as  a  means  of  satisfying  the  worker  who 
feels  he  has  been  discriminated  against.  Such  a  program  would 
represent  full  appreciation  of  the  implications  of  the  Ives- 
Quinn  law  and  the  new  type  of  statute  it  fathered — that  is, 
that  employment  discrimination  is  a  danger  to  the  entire  com- 
munity best  neutralized  by  an  agency  of  the  community  es- 
pecially designated  for  this  purpose.  The  Commission  has 
stressed  the  importance  of  action  with  respect  to  whole  in- 
dustries, but,  as  we  saw  above,  it  has  thus  far  moved  slowly 
in  implementing  this  stated  policy. 

Recently,  however,  SCAD  has  given  more  attention  to  its 
liaison  with  committees  representing  various  industries  and 
has  asserted  that  it  has  "recognized  from  the  very  beginning 
of  its  work  that  the  prevention  and  elimination  of  discrimina- 
tion will  not  be  accomplished  solely  on  the  basis  of  complaint 
cases  or  upon  the  use  of  its  enforcement  powers  alone."  ^^^ 

Although  the  State  Commission  Against  Discrimination  has 
administered  the  law  cautiously,  there  is  no  doubt  by  now 
that  a  measure  such  as  the  Ives-Quinn  act  is  appropriate  to 
achieve  its  end,  the  reduction  of  employment  discrimination. 
It  has  become  evident  that  the  relationship  of  employer  to 
worker  is  so  devoid  of  personal  sentiment  under  present  con- 
ditions of  large  commercial  and  manufacturing  enterprises, 
has  become  so  purely  an  economic  tie,  that  it  becomes  a  fit 
subject  for  legal  control.  The  employer-worker  relationship 
in  the  United  States  has  for  more  than  a  generation  been  regu- 
lated as  to  sanitation,  accidents  on  the  job,  child  and  female 
labor,  wages,  hours,  unionism,  and  so  on.  It  is  not  surprising, 
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therefore,  to  see  that  the  community  insists,  through  its  gov- 
ernment, that  employment  be  based  solely  upon  ability,  that 
considerations  of  race,  color,  creed,  and  national  origin  are  ir- 
relevant to  employment  in  an  age  when  it  has  become  almost 
purely  an  economic  bond. 

The  relationship  among  workers  is  less  purely  an  economic 
one  than  that  between  worker  and  employer,  yet  even  this 
relationship,  under  present  work  arrangements,  is  losing  its 
noneconomic  aspects.  That  is  why,  for  example,  the  New 
York  State  War  Council  found  that  a  forthright  statement  by 
management  generally  prevented  workers  who  said  they  would 
not  work  alongside  Negroes  from  actually  refusing  to  do  so 
once  the  change  was  made.^^^  The  federal  wartime  FEPC 
made  the  same  finding. ^^^  SCAD's  experience  with  the  reaction 
of  workers  to  the  opening  of  job  opportunities  to  previously 
barred  members  of  minority  groups  confirms  the  conclusions 
of  these  earlier  agencies. ^^*  Still  another  kind  of  evidence  of 
the  willingness  of  workers  to  accept  minority  group  members 
as  fellow  employees,  even  if  less  willing  to  accept  them  as 
neighbors  or  guests,  appears  in  a  1948  public  opinion  poll.  Of 
2,508  respondents,  67  percent  said  they  preferred  not  to  have 
minority  group  members  move  into  their  neighborhoods,  60 
percent  preferred  not  to  have  them  in  their  homes  as  guests, 
but  only  46  percent  preferred  not  to  work  with  them  side 
by  side  at  equal  jobs.  To  48  percent  of  the  respondents  it 
made  "no  difference"  if  they  worked  under  such  conditions. ^^^ 

If  law  cannot  reach  private  tastes  and  inclinations,  that  is 
no  longer  proof  that  law  cannot  reduce  employment  dis- 
crimination, for  under  present  conditions  employment  is  not 
a  matter  of  private  taste.  As  an  economic,  relatively  impersonal 
relationship,  it  is  a  fit  subject  for  legal  control,  as  the  ex- 
perience reviewed  in  this  chapter  clearly  shows. 


CHAPTER  FIVE 

Law  and  the  Control  of  Prejudice  and 
Discrimination 

POLITICAL    OBEDIENCE 

IT  IS  probably  a  fruitless  question,  for  our  purposes  in  this 
investigation,  to  ask  why  men  obey  laws.  Both  conformity  and 
nonconformity  to  law  seem  to  be  deeply  rooted  in  human 
beings.  As  R.  M.  Maclver  says,  "Law-abidingness  is  the  prag- 
matic condition  of  and  response  to  the  whole  firmament  of 
social  order."  ^  Though  men  do  not  obey  all  laws  in  the  same 
degree  and  in  the  same  spirit,  they  are  in  general  law-abiding. 

In  less  secularized  times  and  countries  than  the  contemporary 
United  States,  the  law  has  usually  had  a  certain  magic  or 
divine  aspect  of  which  some  traces  still  exist.  Some  of  the 
greatest  religious  teachers,  such  as  Moses  and  Mohammed, 
are  also  called  lawgivers,  and  other  lawgivers  have  claimed 
to  speak  for  the  deity  or  have  been  considered  the  deity.^  The 
sacred  books  of  the  world's  leading  religions  are  also  books  of 
law.  Even  in  our  own  day  law  is  still  looked  upon  as  the  codi- 
fication of  the  morality  to  which  a  community  adheres,  and  it 
therefore  still  has  an  inviolate  quality.  George  H.  Mead,  as- 
serting that  we  respect  law  as  law  because  it  is  our  common 
instrument  of  defense  and  attack  and  because  it  binds  those 
who  obey  against  those  who  disobey,  has  suggested  this  im- 
perious aspect  of  law:  "The  majesty  of  the  law  is  that  of  the 
sword  drawn  against  a  common  enemy."  ^ 

With  the  entire  physical,  moral,  and  symbolic  force  of  the 
state  behind  it,  law  is  truly  an  efficacious  means  to  control  be- 
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havior.  Yet  it  has  limitations,  and  there  are  tasks  for  which  it 
is  not  appropriate.  Roscoe  Pound  Hsted  its  hmitations  as  fol- 
lows: (i)  The  law  deals  with  facts  but  we  may  be  wrong  as 
to  what  we  take  as  facts.  (2)  Many  duties,  such  as  gratitude, 
"morally  are  of  great  moment  but  defy  legal  enforcement."  ( 3 ) 
There  are  certain  ways  of  injuring  others — for  example, 
through  domestic  intrigue — which  are  difficult  for  law  to 
restrain  effectively.  (4)  Many  injuries — for  example,  to  one's 
feelings  and  mental  health — cannot  be  prevented  or  adequately 
remedied  by  law.  (5)  In  important  phases  of  law  enforcement 
it  is  still  necessary  for  individuals  to  set  the  legal  machinery  in 
motion,  and  individuals  are  often  loath  to  do  so,^ 

More  broadly,  it  has  been  argued  by  many  writers  that  law 
can  control  only  the  external  actions  of  persons — it  can  make 
us  act  in  certain  ways,  but  it  cannot  make  us  act  from  certain 
motives.  Where  law  requires  for  compliance  a  particular  atti- 
tude and  inclination  or  taste,  it  is  not  the  appropriate  means 
for  control.  This  view  has  been  put  forward  by  political 
thinkers  at  least  as  far  back  as  Aristotle.^  In  a  democracy,  where 
public  opinion  must  be  considered,  such  limitations  upon  law 
operate  with  added  strength. 

Applied  to  the  problem  of  eliminating  prejudice  and  dis- 
crimination, these  limitations  are  said  to  preclude  the  possibility 
of  influencing  such  attitudes  and  patterns  of  behavior  by  legis- 
lation. "You  can't  legislate  goodness,"  it  is  often  pointed  out. 
A  good  moral  principle,  then,  is  not  one  that  must  necessarily 
find  expression  in  specific  statutes.  Morality,  Bentham  claimed, 
can  command  that  every  person  do  what  will  benefit  the  entire 
community,  but  there  are  many  acts,  beneficial  or  harmful  to 
the  group,  which  law  ought  not  to  command  or  to  forbid.  "In 
a  word,"  he  concluded,  "legislation  has  the  same  centre  with 
morals,  but  it  has  not  the  same  circumference."  ^  Yet  we  are 
not  satisfied  merely  to  accept  a  moral  rule.  When  a  moral  rule, 
such  as  the  one  asserting  that  each  man  should  be  judged  only 
as  an  individual,  becomes  widely  accepted  as  a  verbalism,  men 
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seek  to  embody  the  principle  in  a  legal  measure.  That  is  the 
problem  the  United  States  faces  in  its  intergroup  relations:  how 
to  guarantee  the  effective  functioning  of  the  equalitarian 
doctrine  most  Americans  seem  to  accept  on  the  verbal  level. 

While  it  is  true  that  the  province  of  law  is  "external"  be- 
havior, it  is  also  true  that  in  an  urban,  secular  society  an  in- 
creasing number  of  relations  fall  within  this  province.  Thus 
the  range  of  behavior  that  can  be  called  "external"  is  enlarged. 
At  the  same  time,  law  can  influence  "external"  acts  which 
affect  or  constitute  the  conditions  for  the  exercise  of  the  private 
inclinations  and  tastes  that  are  said  to  be  beyond  the  realm  of 
law.  "Are  not  our  most  private  feelings  and  beliefs,"  asks  Felix 
S.  Cohen,  "molded,  in  part  at  least,  by  our  personal  contacts, 
our  economic  circumstances,  our  education,  our  opportunities 
for  recreation  and  work?  And  in  all  these  fields  of  activity  does 
not  the  law  again  and  again  intervene,  for  better  or  for 
worse?"  '^  Another  writer  makes  the  point  more  forcefully:  "I 
believe  that  the  reduction  or  elimination  of  discrimination  will 
inevitably  lead  to  the  reduction  of  and  make  for  the  elimina- 
tion of  bias  and  prejudice.  I  submit  that  external  attitudes  and 
behavior  influence  internal  convictions  and  emotions  of  normal 
men  and  women.  This  conclusion  rests  basically  upon  my  con- 
viction that  a  life  of  mental  reservations,  of  hypocritical  com- 
pliances and  hidden  hostility  is  a  burden  unbearable  for  the 
majority  of  decent  human  beings."  ^ 

Thus  the  frequently  expressed  notion  that  law  can  influence 
only  external  actions  must,  when  we  apply  it  to  intergroup 
relations,  be  balanced  by  two  further  considerations:  first,  that 
what  appears  not  to  be  an  "external"  action  may  actually  be 
an  "external"  action  under  certain  conditions;  second,  that  the 
"external"  actions  and  situations  which  can  be  influenced  by 
law  in  turn  influence  the  inclinations,  tastes,  and  attitudes 
which  law  cannot  reach  directly.  Law  itself  is  not  meant  to 
make  people  good  or  happy;  rather,  it  promotes  the  situations 
under  which  people  will  be  encouraged  to  do  the  "good"  that 
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the  prevailing  morality  favors,  or  to  become  "happy"  accord- 
ing to  a  particular  notion  of  happiness. 

Law  embodies,  to  some  degree,  the  leading  notions  of 
morality  in  a  community.  Those  who  break  the  law  reveal 
themselves  as  nonconformists;  in  our  day  of  mass  communica- 
tions, Lazarsfeld  and  Merton  point  out,  the  publicity  given  to 
those  who  repudiate  the  group  norms  "exerts  pressure  for  a 
single  rather  than  a  dual  morality  by  preventing  continued 
evasion  of  the  issue.  It  calls  forth  public  reaffirmation  and 
(however  sporadic)  application  of  the  social  norm."  If  the 
authority  of  law  is  ranged  against  discriminatory  behavior, 
those  who  break  the  law  by  discriminating  in  the  proscribed 
way  are  branded  as  nonconformists.  Such  legislation  brings 
into  unity  the  legal  system  and  the  system  of  morality  in  the 
United  States.  What  Lazarsfeld  and  Merton  say  of  publicity 
may  also  be  said  of  law,  the  violation  of  which  brings  publicity: 
it  "closes  the  gap  between  'private  attitudes'  and  'pubHc 
morality.'  "  ^ 


LAW   AND   THE   MORES 

Sociologists,  concerned  with  persisting  and  influential  forms 
of  group  life,  have  been  inclined  to  stress  the  enduring  qualities 
of  customs  and  deeply  rooted  beliefs  and  their  virtual  imper- 
viousness  to  the  planned  social  changes  embodied  in  legislation 
and  other  legal  forms.  Herbert  Spencer  and  Wilham  Graham 
Sumner,  two  thinkers  who  exerted  considerable  influence  on 
the  generation  of  sociologists  just  now  expiring,  emphasized 
the  subordination  of  law  to  custom  and  the  mores. ^^  As  recently 
as  1937  one  writer  published  an  entire  treatise  built  around 
the  Spencerian  notion  that  "etiquette"  as  a  form  of  control  is 
not  only  prior  to  law  but  survives  conflicts  with  the  law.^^  In 
the  last  decade  this  heavy  emphasis  upon  the  mores  has  come 
under  attack.  Gunnar  Myrdal  has  argued  that  to  conceive  of 
the  mores  as  a  static,  homogeneous  set  of  group  values  is  to 
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overlook,  especially  in  Western  society,  the  differences  within 
the  groups  that  are  said  to  accept  the  mores.  According  to 
Maclver  "the  mores  are  not  the  static  and  irresistible  force 
suggested  by  Sumner.  They  are  full  of  inconsistencies  and 
strains,  unliberated  tendencies  in  many  directions,  responsive 
adjustments  to  new  situations  well  conceived  or  ill  con- 
ceived." ^^ 

More  than  a  quarter-century  ago  Walter  Lippmann  pointed 
out  the  important  part  stereotypes  play  in  the  formation  of 
"pubhc  opinion."  Our  opinions  and  attitudes,  he  claimed,  ar:e 
the  results  of  the  stereotypes  we  acquire  with  the  moral  codes 
we  accept. ^^  Now  law  can  choose  among  these  moral  codes. 
Many  Americans  beheve,  for  example,  both  that  an  individual's 
opportunity  for  "success"  should  not  be  limited  except  by  his 
own  ability,  and  that  Negroes  are  inferior.  The  law  can  find 
some  support  in  public  opinion  for  reinforcing  either  of  these 
values.  And  law  itself  can  shape  the  stereotypes  and  the  codes 
that  accompany  themTJThe  writer  of  the  Spencerian  study  of 
racial  "etiquette"  just  referred  to  recognizes  the  influence  of 
law  upon  custom  (while  insisting  that  the  more  fundamental 
relationship  is  the  opposite  one)  when  he  points  to  the  disap- 
pearance of  the  Negro- white  "etiquette"  characteristic  of 
slavery.^* 

In  certain  decisions  reviewed  in  Chapter  Two,  the  United 
States  Supreme  Court  during  the  late  nineteenth  century  dis- 
cussed the  relationship  between  law  and  public  opinion  or  the 
mores  in  much  the  same  terms  as  these  questions  are  discussed 
today.  "Legislation,"  according  to  a  seven-to-one  majority 
in  1896,^^  "is  powerless  to  eradicate  racial  instincts  or  to  abol- 
ish distinctions  based  upon  physical  differences.  ...  If  one 
race  be  inferior  to  the  other  socially,  the  Constitution  of  the 
United  States  cannot  put  them  upon  the  same  plane."  The  lone 
dissenter  in  the  case  took  a  contrary  position.  "What  can  more 
certainly  arouse  hate,"  he  asked,  "what  more  certainly  create 
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and  perpetuate  a  feeling  of  distrust  between  these  races,  than 
state  enactments,  which,  in  fact,  proceed  on  the  ground  that 
colored  citizens  are  so  inferior  and  degraded  that  they  can- 
not be  allowed  to  sit  in  public  coaches  occupied  by  white 
citizens?"  ^^  Nearly  twenty  years  before  this  case,  in  1879, 
a  seven-to-two  majority  of  the  Court  subscribed  to  a  view 
similar  to  this  one,  but  even  more  specific  as  to  the  influence 
of  law  upon  public  opinion.  Invalidating  a  state  law  excluding 
Negroes  from  juries,  the  Court  declared  that  such  legislation 
"is  practically  a  brand  upon  them,  affixed  by  law,  an  assertion 
of  their  inferiority,  and  a  stimulant  to  that  race  prejudice 
which  is  an  impediment  to  securing  to  individuals  of  the  race 
that  equal  justice  which  the  law  aims  to  secure  to  all  others."  ^'^ 
Law,  then,  capable  of  choosing  among  moral  codes,  as  Pound 
puts  it,  "maintains  one  set  of  values  against  another."  ^^  The  re- 
lation of  law  to  public  opinion  is  a  complex  one,  for  we  must 
first  know  what  we  mean  by  "pubhc  opinion,"  then  determine 
its  "state,"  and,  finally,  consider  that  on  leading  political  and 
social  issues  there  is  usually  a  range  of  public  opinion  rather 
than  just  a  public  opinion.  The  theory  that  people  will  obey 
laws  they  like  and  disobey  those  they  dislike.  Pound  claims, 
is  too  simple  "under  the  conditions  of  the  urban  industrial  soci- 
ety of  today."  In  some  matters,  he  adds,  the  welfare  of  society 
requires  that  law  make  habits  instead  of  waiting  for  them  to 
grow.  This  necessitates  a  study  of  "the  limits  of  effective  legal 
action."  ^^  Just  how  far  can  law  go  in  sustaining  one  code 
against  another,  one  value  against  another?  Where  the  law  has 
some  genuine  support  in  the  community  it  can  at  least  begin 
a  rapid  process  of  chipping  away  at  discriminatory  behavior 
and  prejudicial  attitudes.  One  student  of  the  subject  goes  so 
far  as  to  claim,  upon  good  evidence,  that  "the  attitude  of 
prejudice,  or  at  least  the  practice  of  discrimination,  can  be 
substantially  reduced  by  authoritative  order."  And  he  points 
to  what  he  considers  the  effectiveness  of  the  Soviet  Union's 
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laws  against  anti-Semitism,*  the  successful  elimination  of  seg- 
regation in  certain  units  of  the  United  States  Army  during 
World  War  II  and  in  CathoHc  schools  in  St.  Louis,  Missouri 
in  1946,  and  to  a  study  (to  be  considered  in  some  detail  later 
in  this  chapter)  of  customers'  reactions  to  Negro  salespersons 
in  New  York  City  department  stores.^*^ 

Recently  there  has  accumulated  considerable  evidence  sug- 
gesting that  once  a  genuine  breach  is  made  in  a  discriminatory 
system,  further  gains  tend  to  follow  rapidly.  Thus,  in  January, 
1948,  the  United  States  Supreme  Court  held  that  Oklahoma 
must  provide  an  equal  law-school  education  for  Negro  ap- 
plicants at  the  same  time  as  for  others.-^  A  few  weeks  later 
the  president  of  the  University  of  Arkansas  announced  that 
Negroes  would  be  admitted,  on  a  segregated  basis,  in  its  gradu- 
ate schools. ^^  Around  the  same  time  the  trustees  of  the  Uni- 
versity of  Delaware  voted  to  admit  Negroes  to  courses  of  study 
not  available  at  the  institution  for  Negroes,  the  Delaware  State 
College. ^^  The  following  semester,  in  October,  regents  of  the 
University  of  Oklahoma  ordered  the  admission,  in  segregated 
classes,  of  a  Negro  graduate  student,  in  compliance  with  a 
federal  court  ruling  that  Negroes  must  be  provided  equal  edu- 
cational opportunities.^*  In  August  the  University  of  Arkansas 
admitted  a  Negro  to  its  medical  school  on  an  unsegregated 
basis,  and  the  following  month  it  admitted  a  Negro  to  the  law 
school  on  the  same  basis.  At  first  the  Negro  law  student  sat  in 
a  corner,  surrounded  by  a  rail,  but  later  the  rail  was  removed 
as  a  "physical  inconvenience."  ^^  In  November  the  president 
of  the  University  of  Maryland  announced  that  beginning  in 
the  fall  Negroes  would  be  admitted  to  the  graduate  school  on 
the  same  basis  as  white  students.^*'  In  December  the  curators 

*  The  relevance  of  this  example,  which  refers  to  the  effectiveness  of  law 
in  combating  manifestations  of  folk  anti-Se?nitism  in  Russia,  is  not  vitiated  by 
the  recent  revival  of  official  anti-Semitic  discrimination  in  the  Soviet  Union 
as  reported,  for  example,  in  Solomon  M.  Schwarz,  The  Jews  in  the  Soviet 
Union  (sponsored  by  the  American  Jewish  Committee:  Syracuse  University 
Press,  1951),  Part  II,  Chapter  VII. 
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of  the  University  of  Missouri  recommended  changes  in  state 
laws  to  permit  admission  of  Negroes  to  courses  of  instruction 
not  available  to  them  at  Lincoln  University,  the  state  college 
for  Negroes.^'^ 

All  of  these  changes,  some  not  at  all  explicitly  required  by 
the  court  decisions  preceding  them,  were  taken  within  twelve 
months  of  the  Supreme  Court  decision  of  January,  1948.  Such 
events  confirm  Dicey 's  observation  that  "no  facts  play  a  more 
important  part  in  the  creation  of  opinion  than  laws  them- 
selves." ^^ 


THE    PREJUDICED    PERSONALITY   AND    SOCIAL    CONTROL 

It  would  seem  elementary  that  in  order  to  select  effective 
means  of  controlling  discrimination  we  should  first  have  some 
verified  knowledge  of  the  nature  and  extent  of  the  prejudice 
that  admittedly  lies  back  of  discriminatory  behavior.  Yet  it 
is  only  in  the  last  decade  or  so  that  scholars  have  been  study- 
ing prejudiced  persons  in  such  a  way  as  to  provide  reliable 
hypotheses  as  to  the  means  that  are  likely  to  be  effective  in 
controlling  their  attitudes  and  actions.  And  the  organizations 
attempting  to  eliminate  prejudice  and  discrimination  have 
hardly  begun  to  apply  the  few  dependable  discoveries  that 
psychologists  and  sociologists  have  already  produced.^^ 

Several  typologies  of  prejudice  and  discrimination  have  been 
advanced  in  recent  years;  some  are  more  useful  than  others  for 
our  purpose  in  this  inquiry,  and  some  are  overlapping.  Hork- 
heimer's  typology  ^o  is  one,  for  example,  that  offers  us  little 
guidance  for  selection  of  methods  of  control.  He  lists  such 
anti-Semitic  types  as  the  "born  anti-Semite,"  "religious  and 
philosophical  anti-Semitism,"  "backwoods"  or  "sectarian  anti- 
Semite,"  "vanquished  competitor,"  "Jew-baiter,"  and  "fascist 
anti-Semite."  Merton  has  put  forth  ^^  an  inclusive  typology  of 
both  prejudice  and  discrimination.  He  lists  four  combinations 
of  these  two  elements,  as  follows:   the  unprejudiced  non- 
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discriminator  (or  all-weather  liberal),  the  unprejudiced  dis- 
criminator (or  fair-weather  liberal),  the  prejudiced  non- 
discriminator  (or  fair-weather  illiberal),  and  the  prejudiced 
discriminator  (or  all-weather  illiberal).  Each  one,  Merton 
points  out,  requires  certain  "treatment."  "Pohcies  designed  to 
curb  discrimination  must  be  oriented  toward  differences  in 
the  composition  of  a  population  with  respect  to  the  four  types 
here  under  discussion."  ^^ 

Maclver  and  Stone  (the  former  with  some  reservations)  ^^ 
advance  two  types  of  prejudiced  persons,  based  upon  the  origin 
and  function  of  the  bias.  The  first,  more  inclusive  kind  of  preju- 
dice is  acquired  imperceptibly  as  a  result  of  indoctrination; 
it  presumes  the  existence  of  prejudice  in  the  social  group,  and 
the  individual  takes  on  this  value  as  he  takes  on  others  the 
group  imparts.  Most  prejudiced  persons,  Maclver  says,  prob- 
ably are  of  this  type.  The  second  type  of  prejudice,  far  from 
being  an  expression  of  individual  conformity  to  the  group's 
values,  is  an  expression  of  the  individual's  inability  to  achieve 
a  satisfying  sort  of  conformity.  Some  persons,  needing  an  out- 
let for  tensions  and  traumas,  find  it  in  hostility,  often  in  ex- 
treme prejudice  against  certain  groups  exposed  because  of 
their  inferior  position  in  the  community. 

The  third  of  the  useful  typologies,  offered  by  N.  W.  Acker- 
man  and  M.  Jahoda  on  the  basis  of  studies  of  twenty-seven 
persons  who  expressed  anti-Semitism  while  undergoing  psy- 
choanalytic treatment,  is  very  similar  to  the  Maclver-Stone 
typology.  Ackerman  and  Jahoda  state:  "First,  there  is  the  anti- 
Semite  whose  hostility  to  the  Jews  seems  mainly  the  expression 
of  social  conformity  to  the  attitude  of  the  dominant  group;  this 
conformity,  however,  represents  in  part  the  patient's  defense 
against  anxiety.  Second,  there  is  the  anti-Semite  whose  motiva- 
tion for  hostility  to  the  Jews  is  patterned  by  some  basic  distor- 
tion in  his  own  personality  structure  to  which  his  anti-Semitism 
has  a  specific  relation.  Actually,  all  our  cases  represent  a  fusion, 
in  varying  proportion,  of  both  levels  of  correlation.  The  first 
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level  illuminates  the  nature  of  the  anti-Semitic  reaction  at  the 
group  psychological  level  of  adaptation;  the  second,  at  the 
individual  level  of  adaptation,"  ^'^ 

There  is  considerable  agreement  among  these  three  typolo- 
gies. It  is  clear  that  Merton,  Maclver-Stone,  and  Ackerman- 
Jahoda  are  referring  to  the  same  type  when  they  delineate  the 
prejudiced  nondiscriminator  (or  fair-weather  illiberal),  and  the 
person  who  acquires  prejudice  chiefly  through  the  process  of 
taking  on  the  values  of  the  group  to  which  he  belongs.  Again 
they  mean  roughly  the  same  person  when  they  speak  of  the 
prejudiced  discriminator  (or  all-weather  illiberal)  and  the  per- 
son whose  prejudice  is  an  outlet  for  personality  disorder.  Cor- 
responding in  some  degree  to  one  element  in  this  typology 
of  personality,  Maclver  has  set  forth  a  typology  of  situations 
with  respect  to  the  practice  of  discrimination  and  segregation.^^ 
One  of  these  situations,  which  he  calls  the  "indifferent  equilib- 
rium," is  relevant,  in  one  of  its  two  sides,  to  the  first  of  the 
personality  types  just  mentioned.  In  the  "indifferent  equilib- 
rium" the  "conditions  and  sentiments"  that  maintain  discrimi- 
nation and  segregation  are  balanced  by  other  conditions  and 
sentiments  which,  given  the  opportunity  to  express  themselves, 
would  reject  the  discriminatory  practices.  Forthright  action 
and  confident  leadership  can  in  the  "indifferent  equilibrium" 
precipitate  change  away  from  (or  toward)  discriminatory  be- 
havior. 

The  prejudiced  nondiscriminator,  the  unprejudiced  discrim- 
inator, and  those  who  acquire  prejudice  as  they  acquire  other 
group  values,  as  well  as  the  "indifferent  equilibrium,"  are  all 
clearly  susceptible  to  legal  measures  discouraging  discrimina- 
tion. The  fact  that  this  type  is  the  more  prevalent  under  normal 
conditions,  Maclver  asserts,  is  a  strong  argument  for  the  kind 
of  institutional  changes  that  are  embodied  in  laws.^^  Merton 
describes  the  prejudiced  nondiscriminator  as  "the  man  of  preju- 
dice who  does  not  believe  in  the  creed  but  conforms  to  it  in 
practice  through  fear  of  sanctions  which  might  otherwise  be 
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visited  upon  him."  ^^  He  concludes  that  "the  seemingly  most 
appropriate  tactic"  for  this  type  is  "a  change  in  the  institutional 
and  legal  environment."  ^^ 

Agencies  aiming  at  the  improvement  of  intergroup  relations, 
as  we  have  already  remarked,  have  been  slow  to  apply  these 
hypotheses  based  upon  the  most  reliable  knowledge  we  have 
of  prejudice.  Merton  properly  argues  that  merely  knowing 
"that  ethnic  discrimination  is  rife  in  a  community  does  not, 
therefore,  point  to  appropriate  lines  of  social  policy.  It  is  neces- 
sary to  know  also  the  distribution  of  ethnic  prejudices  and 
basic  motivations  for  these  prejudices  as  well."  ^^  Accordingly, 
he  calls  for  periodic  tests  to  determine  the  "relative  proportions 
in  various  areas  of  these  four  prejudice-discrimination  types" 
as  a  guide  to  effective  policy.^" 

The  execution  of  this  reasonable  proposal  can  provide  an 
opportunity  for  an  interesting  test  of  the  influence  of  legal 
measures.  What  would  be  the  relative  proportions  of  the  four 
types  in  a  given  community,  on  various  socioeconomic  levels, 
before  and  after  the  administration  of  an  effective  law  against 
discrimination  in  employment  or  in  places  of  public  accom- 
modation? It  is  very  likely  that  the  effect  of  such  a  law  would 
be  to  increase  substantially  the  proportion  of  prejudiced  non- 
discriminators  (or  fair-weather  illiberals) .  In  other  words,  anti- 
discrimination laws  probably  reveal  that  a  community  has  a 
larger  porportion  of  this  group  amenable  to  just  such  laws  than 
prior  study  would  indicate.  Law  influences  conduct  and  verbal 
responses  in  such  a  way  that  the  discovery,  by  psychological 
tests,  of  only  a  low  proportion  of  persons  we  suspect  can  be 
persuaded  by  law  to  change  their  behavior  and  attitudes  would 
not  be  a  convincing  argument  against  this  method  of  social 
control.  The  law  not  only  makes  prejudiced  nondiscrimina- 
tors  alter  their  behavior;  it  probably  also  affects  the  prejudiced 
discriminator,  bringing  his  response  to  the  law  closer  to  that 
of  the  type  previously  suspected  of  being  rather  amenable  to 
the  influence  of  legal  measures. 
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Thus  far  we  have  been  discussing  mainly  the  prejudice  that 
is  acquired  when  the  individual  takes  on  the  values  of  the  group 
to  which  he  belongs.  But  what  of  the  appropriateness  of  legal 
measures  for  the  other  kind  of  prejudice,  which  is  acquired  as 
part  of  a  serious  personality  disorder  and  which  has  a  definite 
function  in  the  character  structure  of  the  prejudiced?  For  this 
type,  too,  we  shall  see,  law  is  an  effective  means  of  control  at 
least  of  discriminatory  acts  if  not  also  of  prejudicial  attitudes. 
In  recent  years  there  has  accumulated  an  abundance  of  evi- 
dence to  support  this  conclusion. 

Studies  of  prejudiced  persons  show  them  to  be  conventional 
in  morality,  that  is,  they  are  conformists.  This  is  a  major  con- 
clusion in  The  Authoritarian  Fersonality,'^'^  the  most  thor- 
ough study  of  prejudice  that  has  yet  appeared,  as  well  as  in 
several  of  the  other  volumes  in  the  "Studies  in  Prejudice," 
sponsored  by  the  American  Jewish  Committee.  The  same  con- 
clusion appears  in  still  other  studies.  The  Hartleys,  from  a  per- 
sonality study  of  the  five  most  tolerant  and  the  five  least 
tolerant  among  thirty-four  college  students,  assert  that  the 
latter  show  greater  "acceptance  of  conventional  mores."  ^^ 
Frenkel-Brunswik,  Levinson,  and  Sanford's  clinical  analysis  of 
women  exhibiting  a  relatively  high  degree  of  ethnocentrism 
shows  that  such  persons  accept  "conventional  moralism."  ^^ 
In  other  places  Frenkel-Brunswik  and  Sanford  report  that 
"the  most  outstanding  feature  of  the  anti-Semitic  college 
women,  derived  from  our  small  sample,  seems  to  be  a  re- 
stricted, narrow  personality  with  a  strict  conventional  super 
ego,  to  which  there  is  complete  surrender."  ^^  Among  ethno- 
centric children,  too,  Frenkel-Brunswik  found  similar  qualities. 
Such  children  show  greater  conformity  toward  their  parents 
and  toward  approved  social  values. ^^  Anxiety  feelings,  these  re- 
searches have  found,  accompany  this  urge  to  conformity.  Prej- 
udiced persons  fear  they  do  not  achieve  the  conventionality 
toward  which  they  strive,  and  hence  strive  all  the  more  toward 
this  goal.  In  response  to  a  question  asking  for  one's  most  em- 
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barrassing  experience,  persons  high  on  the  anti-Semitic  scale 
tended  to  mention  pubhc  breaches  of  manners  and  conventions, 
while  those  lowest  on  the  scale  tended  to  mention  failures  in 
personal  relations  and  feelings  of  inadequacy.^^  Ackerman 
and  Jahoda  hkewise  found  anxiety  feelings  to  be  characteristic 
of  the  anti-Semites.^^ 

There  is  agreement  among  the  students  of  prejudiced  per- 
sonalities not  only  on  conformity,  but  also  on  the  notion  that 
this  conformity  is  superficial,  part  of  an  ambivalent  system 
of  conformity — hostility  to  the  same  symbols.  Beneath  the 
overt  personality  and  attitudes  of  anti-Semites  Frenkel-Bruns- 
wik  and  Sanford  find,  through  projective  tests,  a  covert  per- 
sonality tending  toward  destructiveness  and  hatred  of  author- 
ity.^^ Ackerman  and  Jahoda  report  that  their  anti-Semitic 
cases  "had  the  urge  to  conform,  but  unconsciously  they  re- 
sented the  compulsory  submission  and  reacted  with  destruc- 
tive rebellion."  '^^  Frenkel-Brunswik  concludes  that  the  con- 
formity of  ethnocentric  children  conceals  "violent  underlying 
destructiveness,  dangerous  to  the  very  society  to  which  there 
seems  to  be  conformity."  ^^  This  ambivalence,  according  to 
Ackerman  and  Jahoda,^  ^  is  merely  one  manifestation  of  the 
prejudiced  person's  confused  and  unstable  image  of  himself. 
Such  persons  have  no  clear  notion  of  group  membership.  They 
want  to  conform,  but  fear  submission;  they  want  to  appear 
to  be  the  same  as  other  people  but  are  incapable  of  genuine 
identification  with  others.  As  a  result  their  group  loyalties  are 
shifting  ones,  temporary  havens  where  they  draw  courage  by 
association  with  the  powerful,  the  privileged,  and  the  prestige- 
ful.  Resentful  of  the  Jews,  whom  they  see  as  nonconformists, 
they  attack  those  who  are  weak  but  are  willing  to  seek  the 
approval  of  Jews  who  have  power  or  high  status.  Their  aggres- 
siveness is  stimulated  by  the  weak,  their  conformity  by  the 
strong.  At  this  point  Frenkel-Brunswik's  studies  of  ethnocentric 
children  support  the  findings  of  Ackerman  and  Jahoda;  such 
children  show  aggressive  tendencies  toward  minorities  and 
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"generalized  rejection  of  all  that  is  weak  or  indifferent."  ^^ 
Incidental  confirmation  of  the  uncertainty  of  the  prejudiced 
personality  in  the  face  of  authority  and  the  accomplished  fact 
emerges  from  a  1947  study  ^^  of  customer  reactions  toward 
the  integration  of  Negro  salespersons  in  New  York  City  de- 
partment stores.  A  brief  summary  of  the  New  York  State  Law 
Against  Discrimination  was  given  to  256  respondents  who 
had  been  placed  in  five  categories,  from  least  prejudiced 
(Group  One)  to  most  prejudiced  (Group  Five).  They  were 
then  asked  their  opinion  of  such  a  law.  Approval  of  the  law, 
as  might  be  expected,  decreased  from  Group  One  to  Group 
Five.  More  significant  for  us  at  this  point,  however,  are  the 
proportions  of  the  "no  opinions."  In  Group  One  (least  preju- 
diced) only  2  percent  had  no  opinion;  in  Group  Two,  10 
percent;  in  Group  Three,  14  percent;  in  Group  Four,  19 
percent;  in  Group  Five  (most  prejudiced),  25  percent.  Thus, 
as  prejudice  rises,  uncertainty  as  to  opinion  of  the  law  (a  power 
symbol)  also  rises  along  with  certain  disapproval  of  it. 

This  study  ^^  incidentally  confirms  still  another  of  the  find- 
ings of  the  students  of  the  prejudiced  personality,  that  is,  the 
need  such  personalities  have  for  identifying  themselves  with 
the  dominant  group  or  the  majority.  Each  of  the  256  respond- 
ents, placed  in  the  five  categories  according  to  degree  of  preju- 
dice, was  asked  to  estimate  the  proportion  of  the  rest  of  the 
population  that  objects  to  the  employment  of  Negro  sales- 
persons. Of  those  in  Group  One  (least  prejudiced)  13  percent 
replied  that  they  thought  "most"  people  would  object,  and 
19  percent  that  about  half  the  general  population  would  ob- 
ject. In  Group  Two,  the  respective  proportions  were  20  per- 
cent and  34  percent;  in  Group  Three,  29  percent  and  27  per- 
cent; in  Group  Four,  62  percent  and  14  percent;  in  Group 
Five  (most  prejudiced),  92  percent  and  8  percent.  Thus,  as 
prejudice  rises  the  tendency  to  think  the  rest  of  the  people 
share  one's  own  values  also  rises,  until  in  the  most  prejudiced 
group  not  a  single  respondent  said  that  only  a  few  others  or 
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none  shared  his  opinion  as  to  the  employment  of  Negro  sales- 
persons. On  this  point  the  most  prejudiced  showed  no  uncer- 
tainty— no  one  said  he  had  no  opinion  on  this  subject.  How- 
correct  each  of  the  five  groups  was  in  estimating  is  shown  by 
their  own  responses  to  the  same  question;  70  percent  of  all 
the  respondents  said  they  would  approve  the  hiring  of  Negro 
salespersons,  17  percent  said  they  would  disapprove,  and  13 
percent  had  no  opinion.^^ 

What  do  these  conclusions  about  the  prejudiced  personality 
suggest  with  respect  to  law  as  a  means  of  control  of  bias  and 
discriminatory  behavior?  For  this  type  of  prejudice  institu- 
tional changes  would  seem  to  be  most  effective.  Tolerance 
propaganda  through  the  mass  media  of  communication,  it  ap- 
pears, affects  this  group  not  at  all,  for  the  persons  in  it  draw 
too  much  sustenance  from  their  bias  to  give  it  up  merely  in 
response  to  words  which  they  can  refuse  to  listen  to,  misin- 
terpret, or  use  to  reinforce  their  established  values.'^®  Ackerman 
and  Jahoda  point  out  ^"^  that  persons  with  character  weaknesses 
are  susceptible  to  social  pressures  and  propaganda,  but  only  to 
the  kind  which  sustain  their  values,  not  to  the  kind  (in  favor 
of  tolerance,  for  example)  which  gives  little  gratification.  The 
extremely  prejudiced  person  has  a  high  stake  in  his  bias,  which 
may  function  to  keep  his  personality  integrated;  he  does  not 
easily  succumb  to  verbalisms  which  attack  his  way  of  main- 
taining his  own  equilibrium. 

The  specific  types  of  institutional  change  that  probably  can 
modify  extreme  prejudice  are  the  slow  but  fundamental  ad- 
justments in  the  economic  and  political  system.  Changes  lead- 
ing to  the  generation  of  less  hostility  or  to  its  direction  into 
less  harmful  channels  are  the  ones  likely  to  affect  deeply 
rooted  prejudice,  but  these  take  many  years  to  work  them- 
selves out  and  to  become  apparent.  The  bearing  of  law  upon 
such  alterations  in  our  way  of  life  is  somewhat  remote  and  is 
beyond  our  present  concern.  But  law  can  still  function  to  aid 
in  controlling  the  discriminatory  behavior  of  the  extremely 
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prejudiced,  as  well  as  in  establishing  and  supporting  the  insti- 
tutions which  favor  the  modification  of  their  values  and  atti- 
tudes. 

Law  is  an  effective  means  for  reducing  the  discrimination 
or  overt  antiminority  conduct  of  the  extremely  prejudiced. 
We  have  seen  that  the  personality  studies  have  found  such 
persons  to  be  conformists  of  a  certain  kind,  respecters  of  power, 
scorning  the  weak  but  toadying  to  the  strong.  One  of  the 
few  constants  in  their  behavior  is  submission  to  the  symbols 
of  power.  Law,  when  it  is  backed  by  the  full  panoply  of  the 
state  and  has  strong  support  in  at  least  some  sections  of  the 
community,  is  just  such  a  symbol.  Even  if  law  did  nothing 
but  reduce  discrimination  by  such  persons  it  would  be  accom- 
plishing something  of  value  in  a  multigroup  democracy.  But 
there  is  evidence  that  antibias  laws  can  also  influence  the  con- 
ditions under  which  our  attitudes  are  developed  and  main- 
tained. 

Most  investigators  seem  to  agree  that  prejudice  is  acquired 
through  contact  with  the  attitude  of  prejudice  itself,  and  not 
through  contact  with  the  groups  that  are  the  objects  of  preju- 
dice. This  conclusion  and  the  evidence  for  it  are  advanced  by 
Murphy  and  Likert,  by  Frenkel-Brunswik  and  Sanford,  by 
Ackerman  and  Jahoda,  and  by  Horowitz. ^^  There  is  further 
agreement  that  intergroup  contact  under  certain  conditions 
tends  to  reduce  discriminatory  acts,  lessen  hostility,  alter  ster- 
eotypes, and  modify  prejudices.  Newcomb  points  out  that 
group  hostility  is  constantly  reinforced  for  the  individual  who 
has  little  or  no  contact  with  persons  outside  the  group  which 
shares  his  values.^^  Investigators  are  careful  to  point  out  that 
intergroup  contact  in  which  the  traditional  superior-subordi- 
nate relations  prevail  is  not  likely  to  result  in  a  reduction  of 
prejudice,  but  that  such  a  reduction  is  achieved  when  the  con- 
tact is  on  equal  terms,  is  sustained,  and  is  reinforced  by  other 
institutional  pattems.^^  Lewin  and  Maclver  ^^  suggest  that 
prejudice  can  be  reduced  by  inducing  in  the  biased  person 
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a  feeling  of  belonging  to  a  larger  authoritative,  powerful 
group  which  includes  the  object  of  his  prejudice. 

Now  law  is  a  particularly  appropriate  means  by  which  to 
increase  intergroup  contact  on  an  equal  level.  We  saw  in 
previous  chapters  how  the  United  States  Supreme  Court  tended 
to  sustain  laws  facilitating  interracial  contact  of  the  superior- 
subordinate  type  and  tended  to  invalidate  those  facilitating  such 
contact  on  a  level  of  equality.  Law,  having  thus  supported  inter- 
group barriers,  can  serve  to  remove  other  legal  barriers  and  to 
favor  such  institutional  arrangements  as  are  conducive  to  peace- 
ful, equal  intergroup  contacts.  In  the  field  of  employment, 
housing,  and  education,  law  can  eliminate  the  conditions  that 
set  groups  apart  and  can  encourage  those  that  bring  them  to- 
gether. As  Mead  observed,  "We  cannot  make  persons  social  by 
legislative  enactment,  but  we  can  allow  the  essentially  social 
nature  of  their  actions  to  come  to  expression  under  conditions 
which  favor  this."  ^^ 

Thus  we  have  seen  the  efficacy  of  law  in  controlling  the 
behavior  of  persons  who  acquire  prejudice  as  they  acquire 
other  social  values  from  the  group  to  which  they  belong,  and 
the  behavior  of  those  whose  prejudice  is  more  deeply  rooted 
in  personality  disorders.  If  law  could  do  no  more  than  this, 
it  would  be  improving  the  welfare  and  status  of  minorities, 
giving  them  a  feeling  of  genuine  participation  in  the  life  of 
the  community,  and  fulfilling  the  obligations  and  the  promise 
of  democracy.  But,  as  we  have  seen,  law  can  do  even  more. 
It  is  one  of  the  great  movers  and  changers  of  basic  institutions 
of  all  kinds  and  can  help  in  establishing  the  conditions  which 
favor  group  equality  in  a  free  society. 

INSTITUTIONS,   ATTITUDES,   AND   ACTIONS 

The  embodiment  of  creeds  in  legal  institutions  not  only 
registers  the  community-wide  acceptance  of  values  but  can 
reinforce  those  values.  Prejudice,  as  distinguished  from  dis- 
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crimination,  is  volatile,  changing  and  difficult  to  measure,  Mac- 
Iver  points  out.  For  this  reason,  he  adds,  changes  registered  in 
institutions  tend  to  endure,  are  not  easily  undone,  and  have  a 
way  of  encouraging  usages  that  are  congenial  to  their  preserva- 
tion.*'^ 

While  there  are  many  laws  that  have  little  or  no  observable 
eifect,  a  law  that  is  incorporated  into  a  vast  regulative  net- 
work tends  to  be  obeyed.  Law,  as  an  accomplished  fact,  is 
likely  to  be  taken  as  something  already  established  and  it  in- 
fluences even  those  opposed  to  it.  Thus,  Dicey  observed  in 
1 9 14  in  another  context,  "the  legislation  of  collectivism  has 
continued  now  for  some  twenty-five  or  thirty  years,  and  has 
itself  contributed  to  produce  the  moral  and  intellectual  atmos- 
phere in  which  socialistic  ideas  flourish  and  abound.  So  true  is 
this  that  modern  individualists  are  themselves  generally  on  some 
points  socialists."  ^'^  A  social  security  law,  for  example,  which 
sets  up  a  vast  administrative  apparatus,  collects  large  amounts 
of  money  which  it  distributes  systematically,  and  induces  cer- 
tain expectations  in  the  community,  is  not  likely  to  be  rescinded 
by  a  new  administration;  rather  it  is  accepted  in  its  funda- 
mentals, and  differences  in  policy  revolve  around  the  machin- 
ery of  administration  or  the  extension  of  the  law,  but  not 
around  the  law  itself. 

We  have  already  seen  that  law  does  not  change  attitudes 
directly,  but  that  by  altering  the  situations  in  which  attitudes 
and  opinions  are  formed,  law  can  indirectly  reach  the  more 
private  areas  of  life  it  cannot  touch  directly  in  a  democratic 
society.  This  conclusion  rests  upon  a  presumed  difference,  for 
which  there  is  considerable  evidence,  between  attitudes  and 
behavior.  These  two  categories  are  not  unrelated,  and  both 
are  in  turn  related  to  those  situations  over  which  law  has  some 
control.  Dewey,  for  example,  goes  even  further,  emphasizing 
that  attitudes  cannot  be  altered  except  through  alterations  in 
actions  and  in  the  environment.  "The  idea  that  dispositions  and 
attitudes  can  be  altered  by  merely  'moral'  means  conceived  of 
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as  something  that  goes  on  wholly  inside  of  persons,"  he  has 
argued,  "is  itself  one  of  the  old  patterns  that  has  to  be  changed. 
Thought,  desire  and  purpose  exist  in  a  constant  give  and  take 
of  interaction  with  environing  conditions."  ^^ 

It  is  precisely  the  difference  between  stated  attitudes  and 
actions  that  enables  law  to  reduce  overt  discriminatory  acts 
while  not  attempting  directly  to  affect  prejudicial  attitudes. 
The  accomplished  fact  is  more  likely  to  influence  the  at- 
titudes and  behavior  of  the  person  who  is  not  strongly  at- 
tached to  a  value  than  one  for  whom  the  value  plays  a  highly 
important  role  in  the  functioning  of  his  total  personality. 
Studies  of  public  opinion  show,  says  Hadley  Cantril,  that  after 
the  repeal  of  the  arms  embargo,  the  enactment  of  a  conscrip- 
tion law,  and  the  repeal  of  neutrality  legislation,  there  was 
a  rise  of  about  lo  percent  in  the  opinion  favorable  to  these 
actions.  Cantril  offers  as  a  "law"  of  public  opinion:  "When 
an  opinion  is  held  by  a  slight  majority  or  when  opinion  is  not 
solidly  structured,  an  accomplished  fact  tends  to  shift  opinion 
in  the  direction  of  acceptance."  *^^ 

Similar  evidence  is  given  in  the  aforementioned  study,  by 
Saenger  and  Gilbert,  of  customer  reactions  to  the  employment 
of  Negro  sales  personnel  in  New  York  City  department  stores. 
At  the  time  of  the  study,  in  the  spring  of  1947,  most  of  the 
nine  stores  in  which  customers  were  approached  had  hired 
Negroes  as  wrappers  and  cashiers  before  hiring  them  as  sales- 
persons, and  most  of  the  stores  had  several  times  as  many 
Negroes  in  these  two  jobs  as  in  sales  jobs.  Only  2  percent  of 
the  respondents  said  they  disapproved  of  Negroes  as  wrap- 
pers, 5  percent  disapproved  of  them  as  cashiers,  but  17  per- 
cent disapproved  of  Negroes  as  sales  clerks.  "It  seems  prob- 
able," the  authors  conclude,  "that  these  differences  in  attitude 
reflect  the  difference  between  reacting  to  an  event  before  it 
takes  place  and  after  it  has  taken  place.  In  the  latter  situation 
the  attitude  of  disapproval  toward  Negro  employees  seems 
almost  to  have  disappeared."  ^^ 
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In  answering  a  question  as  to  prejudice  or  as  to  intention 
with  respect  to  members  of  minority  groups,  an  individual 
does  not  encounter  the  same  conditions  he  encounters  in  a 
situation  which  challenges  his  values,  and  in  which  he  deals 
not  only  with  generalized  stereotypes  but  with  specific  persons 
in  a  specific  context  of  social  relations.  That  the  stated  attitude 
often  differs  from  the  action  is  shown  in  a  report,^^  by  La 
Piere,  of  his  travels  with  a  Chinese  couple  who  were  "charm- 
ing" and  spoke  excellent  English.  During  1930-32  La  Piere 
and  the  couple  traveled  twice  across  the  United  States  and  up 
and  down  the  Pacific  Coast.  They  asked  for  service  at  sixty- 
seven  hotels,  auto  camps,  and  tourist  homes,  and  were  refused 
in  only  one  place;  they  asked  for  service  at  184  restaurants 
and  cafes,  and  were  served  in  all  of  them.  Six  months  after 
being  served  at  each  of  the  sixty-six  sleeping  places  and  the 
184  eating  places.  La  Piere  sent  a  mail  questionnaire  asking  if 
"members  of  the  Chinese  race"  could  be  accommodated.  Re- 
plies came  from  forty-seven  sleeping  places  and  eighty-one 
eating  places.  Of  the  former,  91  percent  said  such  persons 
would  not  be  accommodated,  and  of  the  latter  92  percent 
made  the  same  discriminatory  response. 

In  their  department  store  study  Saenger  and  Gilbert  present 
further  evidence  of  the  discrepancy  between  stated  attitudes 
and  actions  performed  in  a  specific  context  in  which  other  at- 
titudes and  drives  are  called  into  play.  They  report  inter- 
views with  two  sets  of  white  persons.  The  first  group  con- 
sisted of  1 14  persons  observed  making  a  purchase  from  a 
department  store  clerk  (sixty-one  from  Negro  clerks  and  fifty- 
three  from  white  clerks);  the  second  group,  of  142  persons  in 
the  streets  and  parks  near  the  nine  stores  in  which  the  first 
group  made  purchases.  The  first  group,  the  "observed  sample," 
were  actual  customers;  the  second  group,  the  "street  sample," 
were  potential  customers.  All  the  individuals  in  both  samples 
were  placed  in  the  five  categories,  according  to  degree  of 
prejudice,  mentioned  earlier  in  this  chapter.  The  main  ques- 
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tion  the  investigator  sought  to  answer  was:  Does  prejudice 
against  Negro  sales  clerks  lead  to  discrimination  by  white 
customers?  The  answer,  in  this  study,  is  no,  and  there  is  a 
variety  of  evidence  for  it.'^^ 

As  the  authors  point  out,  if  there  were  a  tendency  for  preju- 
diced persons  to  avoid  the  stores  employing  Negro  clerks, 
then  there  should  be  a  higher  proportion  of  prejudiced  per- 
sons among  the  potential  than  among  the  actual  customers.  But 
this  is  not  the  case,  for  only  14  percent  of  the  "street  sample" 
of  potential  customers  and  20  percent  of  the  "observed  sample" 
of  actual  purchasers  said  they  disapproved  when  asked  what 
they  would  think  if  all  New  York  City  department  stores  em- 
ployed Negro  sales  personnel.  Thus  those  who  disapproved  of 
Negro  clerks  did  not  tend  to  avoid  the  stores  employing  them. 
Following  the  same  supposition,  the  authors  ask  whether  preju- 
diced persons  tend  to  avoid  the  Negro  clerks  in  the  depart- 
ment stores.  If  they  did,  then  we  should  expect  a  higher  pro- 
portion of  prejudiced  persons  among  those  observed  purchas- 
ing from  white  clerks  than  among  those  purchasing  from 
Negro  clerks.  But  there  is  in  fact  no  significant  difference 
here,  for  20  percent  of  the  buyers  from  Negro  clerks  said 
they  would  disapprove  of  the  poHcy  of  employing  Negro 
clerks  in  all  department  stores,  whereas  21  percent  of  those 
buying  from  white  clerks  expressed  this  attitude.  Thus  preju- 
dice toward  the  employment  of  Negro  clerks  did  not  cause 
customers  to  avoid  them  in  the  stores.  Some  of  the  other  at- 
titudes and  desires  entering  into  the  specific  situation  which 
the  prejudiced  customer  faces  in  a  store  are,  according  to 
Saenger  and  Gilbert,  the  "desire  to  buy  conveniently  and 
cheaply,"  feelings  which  tend  to  contradict  prejudice,  the 
tendency  to  conform  to  "group  values,  as  expressed  particu- 
larly in  the  state  law  against  discrimination,"  and  the  "reluc- 
tance to  challenge  a  fait  accompli.''''  '^^ 

One  further  significant  result  emerges  from  this  study  by 
Saenger  and  Gilbert.  Of  the  256  respondents  in  both  samples, 
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twelve  said  they  would  not  buy  in  a  store  with  Negro  clerks. 
But  five  of  these  twelve  had  been  actually  observed  not  only 
in  such  a  store  but  at  a  counter  where  there  was  a  Negro  clerk, 
and  two  of  the  five  had  been  observed  talking  to  a  Negro 
clerk.'^^  In  another  report  on  the  same  study  Saenger  asserted 
that  nine  respondents  said  they  would  never  buy  from  a  Negro 
clerk,  but  three  of  them  had  been  observed  buying  from 
a  Negro  clerk  "less  than  an  hour  before  they  were  inter- 
viewed." "^^ 

These  empirical  studies  show  again  that  law  can  reduce 
discrimination  and  influence  attitudes.  The  department  store 
data  are  particularly  pertinent  because  it  is  only  since  the  en- 
actment of  the  New  York  State  Law  Against  Discrimination 
in  1945  that  department  stores  have  taken  on  Negro  salesper- 
sons in  the  numbers  now  easily  visible. ^^ 


LAW   IN   URBAN   SOCIETY:    ITS   POTENTIAL   AND 
SOME   PROBLEMS 

Law  as  a  formal,  codified  regulatory  system  administered 
by  a  special  agency  of  the  community  is,  of  course,  a  charac- 
teristic of  politically  organized  societies.  Within  such  societies, 
however,  the  role  of  law  differs.  As  interpersonal  contacts  in- 
crease and  become  more  casual  and  fleeting,  as  population 
density  grows,  and  as  individual  or  group  interests  proliferate, 
law  functions  in  more  and  more  areas  where  less  formal  con- 
trols previously  sufficed  to  maintain  the  conditions  of  social 
order  and  the  protection  of  society's  manifold  interests.  These 
are  the  traits  of  urban  society. 

Rural  or  folk  societies  have  some  rules  and  controls  that 
may  be  as  rigid  as  law  and  as  effectively  enforced,  but  their 
regulatory  systems  are  more  customary  than  our  own,  more 
integrated  in  their  means  of  control,  and  their  institutions 
show  less  diflferentiation.'^*  More  and  more  of  the  functions 
carried  out  by  the  family  and  the  home  in  a  relatively  informal 
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system  of  face-to-face  relations  are  being  assumed,  in  urban 
areas,  by  the  state  and  by  voluntary  associations  more  inti- 
mately subject  to  government  than  is  the  family/^  As  our  so- 
ciety becomes  more  urbanized,  the  situations  actually  brought 
under  legal  controls  increase  vastly.  Public  opinion  and  cus- 
tom, as  Durkheim  has  pointed  out,"^^  are  less  binding  in  urban 
than  in  rural  areas.  In  our  world,  compartmentalized  but  inter- 
dependent, the  main  agency  of  social  control  is  the  state, 
which  becomes  increasingly  appropriate  in  an  increasing  num- 
ber of  contemporary  relations. ^'^ 

We  have  reviewed  the  advances  in  minority  status  and  wel- 
fare, the  changing  role  of  the  Supreme  Court,  the  operation 
of  the  New  York  State  Law  Against  Discrimination,  and  the 
evidence  from  sociology,  social  psychology,  and  psychoanaly- 
sis. All  this  evidence  indicates  that  law  in  our  society  is  a 
formidable  means  for  the  elimination  of  group  discrimination 
and  for  the  establishment  of  conditions  which  discourage 
prejudicial  attitudes.  Law,  we  find,  has  certain  potentialities 
in  this  area  of  human  behavior.  It  can  codify  our  society's 
loftiest  ideals  rather  than  its  basest  practices — that  is,  the  legal 
machinery  can  be  withdrawn  from  the  support  of  discrimina- 
tory patterns.  This  is,  of  course,  a  rather  negative  function, 
but  there  are  others  more  positive.  Law  can  withhold  certain 
privileges  from  the  discriminators.  It  can  put  the  state's  in- 
fluence and  power  on  the  side  of  those  who  are  discriminated 
against  and  give  them  effective  means  for  defending  them- 
selves. Law  can  also  help  establish  those  fundamental  condi- 
tions of  social  life  which  encourage  free  association  of  all 
groups  on  a  level  of  equality  and  which  discourage  prejudicial 
attitudes.  Frequently,  as  we  have  seen  in  earlier  chapters,  favor- 
able laws  can  be  the  wedge  for  advances  in  the  status  and  wel- 
fare of  groups  which  are  made  the  objects  of  unfair  discrimina- 
tion. In  summary,  law  can  aifect  our  acts  and,  through  them, 
our  beliefs. 

Proper  legal  controls  fortify  the  unprejudiced  and  the  be- 
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lievers  in  fair  play.  They  also  weaken  the  position  of  those 
who  discriminate  whether  out  of  some  deep  personality  dis- 
order or  merely  to  conform  to  the  values  of  their  own  groups. 
The  demonstration  by  government  that  it  supports  the  inter- 
ests of  all  groups  seeking  only  free  and  active  participation  in 
democracy  is  likely  to  reinforce  the  very  freedom  under  which 
such  an  official  policy  can  evolve.  "Only  where  the  various 
loyalties  of  men,"  says  Maclver,  "can  live  together,  inter- 
adjusted  within  the  same  framework  of  .  .  .  law,  can  the 
firmament  of  order  be  sustained."  '^^ 
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popular  support,  3  f.;  role  in  caste 
order,  69-71;  judicial  law-making, 
73;  whether  appropriate  for  con- 
trol of  job  discrimination,  115, 
164-69  passim;  divine  aspect:  why 
obeyed,  170;  control  of  prejudice 
and  discrimination,  170-93;  polit- 
ical obedience,  170-73;  external  be- 
havior: influence  upon  beliefs  and 
emotions,  172,  192;  custom  and  the 
mores  and,  173-77;  studies  of  the 
prejudiced  personality  as  basis  for 
control  measures,  177-86;  proposed 
test  of  influence,  180;  embodiment 
of  creeds  in:  influence,  185,  186-91; 
law  in  urban  society:  its  potential, 
191-93;  see  also  Discrimination 
Law  Against  Discrimination,  New 
York  State  (Ives-Quinn  Law), 
109-69;  background,  109-11;  pro- 
visions, 1 12-15;  when  enacted  and 
effective,  112;  creation  and  pur- 
pose of  SCAD,  113  {see  e7itries 
under  State  Commission  Against 
Discrimination) ;  operation  and  en- 
forcement of  the  law,  1 1 5-47 ;  most 
important  feature,  115;  criteria  for 
evaluating  roles  of  SCAD  and, 
1 1 7-21;  complaints  arising  under: 
statistics,  with  tables,  121-30;  ex- 
tent of  compliance  by  employers 
and  private  employment  agencies, 
130-44;  business  opposed  to  enact- 
ment of,  131;  fears  not  realized, 
132;  problems  that  hamper  opera- 
tion, 145-47;  SCAD's  rulings  and 
policies  in  administration  of,  147- 
52;  and  its  relations  with  the  com- 
munity, 152-64;  evaluation  of  way 
in  which  law  functioned:  two  ele- 
ments included,  164-69;  relation- 
ship of  educational  functions  and 
legal  sanctions,  1 65  ff . 
Law-school  education  for  Negroes, 
94  f.,  176 
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L,azarsfeld,  P.  F.,  and  R.  K.  Merton, 

quoted,  173 
Lcvinson,   D.  J.,  E.  Frenkel-Bruns- 

wik,  and  R.  N.  Sanford,  181 
Lewin,  Kurt,  185 
Liberty,  term:    of  the   due   process 

clause,  46 
Licenses  and  permits,   106 
Likert,  R.,  and  G.  Murphy,  185 
Lincoln  University,  177 
Lippmann,  Walter,  174 
Literacy  test  for  voting,  58 
Louisiana,  16,  21,  42,  51,  52,  55,  56, 

81,  82 

Maclver,  R.   M.,  72,   170,   178,   179, 

185,  187,  193;  concept  of  caste,  63 
McReynolds,  Justice,  81,  94 
Maryland,  16,  35,  55,  56 
Maryland,   University  of,  97,   176 
Massachusetts,  109 
Maybank,  Burnet  R.,  quoted,  85 
Mayor's  Committee  on  Unity,  New 

York  City,  159 
Mead,  George  H.,  quoted,  170,  186 
Medical    institutions,    admission    of 

Negroes,  159 
Meharry  Medical  College,  97 
Merton,  R.  K.,  typology,   177,   179, 

180 
and  P.  F.  Lazarsfeld,  quoted, 

173 

Metropolitan  Life  Insurance  Com- 
pany, 91,   158 

Michigan,  93 

Miller,  Justice,  40,  41,  61 

Minnesota,  47 

Minority  groups,  two  past  notions 
affecting,  4;  periods  of  interest  in 
rights  of,  4,  7,  29,  72;  significance 
of  the  "equal  protection"  clause, 
48;  protection  limited  by  Court, 
48-60  passim;  see  also  Civil  rights 

Mississippi,  9,  16,  21,  51,  55,  56,  82, 
108 

Missouri,  35,  42,  55,  56 

Missouri,  University  of,  94,  177 

Mitchell,  Arthur  W.,  91 

Montgomery  Ward,    138 

Morality  and  law,  5,  170,  173,  174 


Mores,  customs,  law,  173-77 
Murphy,  Justice,  31,  76,  78,  79,  82, 

83,  100,  loi,  102,  103,  104 
Murphy,  G.  and  R.  Likert,  185 
Myrdal,  Gunnar,  63,  69,  173;  quoted: 

study  on  Negro  directed  by,  21; 

types  of  discrimination  listed  by, 

64  f. 

National  Association  for  the  Ad- 
vancement of  Colored  People,  15, 
26,  83,  133 

National  Labor  Relations  Act,  152 

Navy,  equality  of  treatment  for  Ne- 
groes, 27 

Negroes,  "group  relations"  after 
Civil  War,  7;  laws  and  constitu- 
tional amendments  to  guarantee 
full  citizenship  status  to,  8; 
thwarted  by  Court  and  legal  en- 
actments, 9  ff.;  limitations  follow- 
ing Civil  Rights  Cases,  10;  restric- 
tions by  Black  Codes,  12,  38,  67, 
70;  advances  under  recent  govern- 
mental policy  and  action,  14  f.; 
where  majority  lived:  percent  of 
population,  16;  effect  of  urbaniza- 
tion and  industrialization,  18;  in 
the  New  Deal's  federal  programs, 
19-22;  voting  rights,  21,  26,  39,  43, 
50,  58  ff.,  68,  82-89;  war  and  post- 
war employment:  skilled  workers, 
23-25,  132,  146 f.;  in  armed  forces, 
26-28,  34,  176;  significance  of  the 
"equal  protection"  clause  for,  48; 
provision  for  seizure  of  escaped 
slave,  49  f.;  equal  opportunities  for 
education,  55  f.,  61,  94  ff.,  146, 
176  f.;  social  equality  with  whites 
an  important  factor  in  decisions 
about,  and  in  law,  62,  64,  66,  69, 
70;  Court's  role  in  group  discrimi- 
nation, 62-71;  classification  of  deci- 
sions involving,  64  f .;  caste  in 
Negro-white  relations,  63  f.,  70; 
rank  order  of  discrimination 
against,  in  laws  and  in  Court  opin- 
ions, 64  ff.;  rumors  about,  in  1942- 
43,  66;  what  effect  of  suffrage 
upon  South?    89;  employers  con- 
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fronted  with  legal  necessity  of  hir- 
ing, 131;  integration  into  N.Y.  de- 
partment stores,  132,  183,  188  ff.; 
freest  occupational  opportunities, 
134;  handicaps  to  job  progress,  139, 
145  f.;  admission  to  N.Y.  medical 
institutions'  staffs,  159;  employ- 
ment gains  in  N.Y.:  agencies  re- 
sponsible, 164  f.;  see  also  entries 
under  Constitution:  Amendments; 
Law  Against  Discrimination,  N.Y.; 
Supreme  Court 

Newcomb,  T.  M.,  and  E.  L.  Hart- 
ley, 185 

New  Deal,  31,  32;  government  given 
more  power  under,  8,  14,  15;  alli- 
ance of  Southern  Democrats,  15, 
19;  effect  of  federal  programs  upon 
Negroes,   19-23 

New  Hampshire,  106 

New  Jersey,  106,  109 

New  Mexico,  35,  55 

New  Orleans,  Slaughter  House 
Cases,  40 

New  York  City,  Commissioners,  141, 
159;  Mayor,  159 

New  York  City,  riots,  18 

New  York  City  Council  of  SCAD, 

New  York  Society  for  the  Mainte- 
nance of  Public  Decency,  152 

New  York  Society  for  the  Suppres- 
sion of  Vice,  152 

New  York  State,  a  pioneer  in  anti- 
discrimination laws,  109;  fields 
covered,  no;  for  agencies  and  laws 
of,  see  their  titles,  e.g.,  Apprentice- 
ship Council;  Employment  Serv- 
ice; Law  Against  Discrimination; 
etc. 

New  York  State  Bar  Association,  114 

New  York  State  Chamber  of  Com- 
merce, 131 

New  York  Telephone  Company,  138 

North  Carolina,  9,  16,  55 

Northrup,  Herbert,  25 


Odum,  H.  W.,  16,  66 

Office  of  Education,  U.S.,  s; 


Oklahoma,  16,  21,  54,  5§;  constitu- 
tional amendment  requiring  liter- 
acy test,  58-60 

Oklahoma,  University  of,  Court's 
ruling  re  admission  of  Negroes, 
95  ff.,  176 

Oregon,  29 

Oyama,  Kajiro,  and  son,  103 


Pennsylvania,  107 

Peonage,  outlawed,  13,  39,  60 

Permits  and  licenses,  106 

Persuasion,  see  Conciliation 

Population,  urban,  of  the  U.S.,  17 

Pound,  Roscoe,  171,  175 

Precedent,  extent  to  which  followed 
by  Court,  72 

Preemployment  discrimination  in- 
quiries, 128,  148,  150 

Prejudice  and  discrimination,  advo- 
cated approach  to,  in,  116;  extent 
to  which  law  can  control,  120, 
170-93  passim  {see  also  Law);  ty- 
pologies, 177  ff . 

Prejudiced  personality  and  social 
control,  177-86 

President's  Commission  on  Higher 
Education,  3,  33 

President's  Committee  on  Civil 
Rights,  32,  33 

President's  Committee  on  Equality 
of  Treatment  and  Opportunity  in 
the  Armed  Services,  27 

Primaries,  Southern,  26,  58  ff .,  82-89; 
see  also  Voting 

Privileges  and  immunities  clause, 
Court's  rulings  and  interpretations, 
40-45,  60,  75-77;  when  made  in- 
operative: not  yet  revived,  75 

Property,  restrictive  agreements  re 
occupancy,  54,  89  f . 

Property  rights,  raised  to  preferred 
position  by  Court,  37,  44,  45  ff., 
60  f.,  73 

Psychologists,  typologies  of  preju- 
dice and  discrimination,  177  ff. 

Public,  effectiveness  of  law  depend- 
ent upon,  3  f . 

Public     accommodation,     exclusion 
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Public  accommodation  {Continued) 
from  places  of,  8,  10,  34,  48-60  pas- 
sim, 91  ff. 

Publicity,  SCAD's  policy,  156,  162 

Public  opinion  (or  the  mores),  rela- 
tionship between  law  and,  173-77; 
see  also  Education  of  opinion 

Public  Works  Administration,  22 

Puerto  Ricans,  146,  147 

Punitive  provisions,  Ives-Quinn  law, 
114,  117,  165 

Quinn,  Senator,  co-sponsor  of  Ives- 
Quinn  law,  112 
Quota  employment,  118,  119 

Racism,  tension  in  industrial,  urban 
areas,  18;  theory  of  inherent  inferi- 
ority, 63;  discrimination  against 
California  Japanese,  102  ff.;  Su- 
preme Court  on  the  inability  of 
law  to  eradicate,  174  f. 

Railroads,  see  Transportation 

Railway  Labor  Act,  98 

Railway  Mail  Association,  98,  145 

Rankin,  John  E.,  quoted,  141 

Reconstruction,  civil  rights  during, 
8-13;  undoing  of  policy  of,  11 

Reed,  Justice,  44,  45,  82,  87,  90,  92, 
104,  105,  107;  quoted,  72,  84 

Relief  program,  federal,  19-21;  num- 
ber of  beneficiaries,  20 

Religion,  law  and  lawgivers,  170 

Religious  rights:  Jehovah's  Wit- 
nesses, 75,  106  f.;  flag  salute  cases, 
107 

Research  Committee  on  Intergroup 
Relations,  134 

Roberts,  Justice,  44,  84,  loi,  102,  103 

Roosevelt,  Franklin  D.,  expansion 
of  government  functions  under, 
15;  attitude  of  Southern  Demo- 
crats, 15,  19;  creation  of  F.E.P.C., 
31;  nature  of  deeds  on  behalf 
of  minorities,  32;  see  also  New 
Deal 

Roosevelt  Court,  term  for  Supreme 
Court  iq.v.)  of  later  years,  80 

Rutledge,  Justice,  78,  82,  90,  93,  95, 
100,   104 


Saenger,  Gerhart,  and  E.  Gilbert^ 
i88ff. 

Sanctions,  legal:  Ives-Quinn  law,  114, 
116,  165,   166 

Sanford,  R.  N.,  and  E.  Frenkel- 
Brunswik,   182,   185 

Sanford,  R.  N.,  E.  Frenkel-Brunswik, 
and  D.  J.  Levinson,  181 

SCAD,  see  State  Commission  Against 
Discrimination,  N.Y. 

Schools,  question  of  equal  facilities, 
55;  segregated,  55  f. 

Segregation,  laws  passed  after  deci- 
sion in  Civil  Rights  Cases,  10;  con- 
demned by  investigatory  commis- 
sions, 33;  state  laws  requiring,  left 
intact,  92 

Seniority  rules,  145  f. 

"Separate  but  equal"  rule,  Court's 
interpretations,  54  ff.,  91  ff-;  doc- 
trine defined,  71;  see  also  Equal 
protection 

Simon,  Caroline  K.,  quoted,   162  ff. 

Sipuel,  Ada,  94 

Slave,  seizure  of  escaped,  49  f . 

Social  equality,  important  factor  in 
Court  decisions,  62,  64,  69,  70;  in 
statutes,  66 

Social  Security  Act,  16 

Sociologists,  views  re  law,  customs, 
the  mores,  173;  the  prejudiced  per- 
sonality and  social  control,  177 

South,  measures  opposing  enforce- 
ment of  civn  rights  laws  and 
amendments,  9ff.;  "solid  South" 
came  into  being,  11;  welfare  pro- 
grams, 15,  16;  alliance  with  New 
Deal,  15,  16,  19;  need  of  adjust- 
ment to  ideals  of  democracy,  16; 
industrialization  and  urbanization, 
17-19;  primary-elections,  26,  58  ff., 
82-89;  attitude  of  press  on  Negro 
participation,  68;  political  future 
now  being  shaped,  88;  what  result 
from  Negro  suffrage?  89 

South  Carolina,  9,  16,  21,  35,  55; 
primary  elections,  85  ff . 

Southern  Regional  Council,  26,  88 

Soviet  Union,  laws  against  anti- 
Semitism,   175 
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Spencer,  Herbert,  173 

State  Commission  Against  Discrimi- 
nation (SCAD),  creation  of:  mem- 
bers, terms,  salaries,  113;  functions, 
powers,  duties,  1 13-15;  methods 
and  work  in  enforcement  of  Law 
Against  Discrimination,  reviewed 
and  assessed,  115-47,  165-69;  tech- 
niques by  whicli  to  achieve  pur- 
poses, 115;  data  considered  con- 
fidential: grounds  on  which  with- 
held, 115,  119,  136,  151  f.;  empha- 
sis upon  conciliation  and  educa- 
tion, 116;  criteria  for  evaluating 
roles  of  the  law  and,  1 17-21;  com- 
plaints and  their  disposition,  121- 
30,  133  ff.,  150  {tables,  122-26);  ap- 
proach to  employers:  extent  of 
their  compliance,  130-40;  case  load, 
budget,  staff,  133;  minimum  and 
variant  bases  of  conciliation,  137  f.; 
regulation  re  posting  notice,  137, 
143;  State  Employment  Service 
reports  re  job  orders,  139;  chal- 
lenge of  the  private  employment 
agencies,  140-44;  compliance  by 
labor  unions,  144  f.;  problems  not 
solvable  directly,  145-47;  why  must 
proceed  cautiously,  147;  rulings: 
jurisdiction,  148-50;  policies,  150- 
52;  community  councils,  creation 
of  and  relations  with,  152,  156,  157- 
61;  criticisms  of,  153-56  (reply, 
162-64);  policy  re  publicity,  156, 
162;  advisory  agencies  and  concil- 
iation councils,  156-61;  record  of 
its  New  York  City  Council,  158  ff.; 
definition  of  own  role,  167;  see  also 
Law  Against  Discrimination,  N.Y. 

States,  restrictions  upon,  by  Four- 
teenth Amendment,  8,  39,  48  f.; 
civil  rights  legislation,  9,  10,  13, 
34  f.,  109-64  {see  also  Law  Against 
Discrimination,  N.Y.) ;  citizen 
privileges  and  immunities,  41  ff.; 
eflFect  of  Court's  interpretation  of 
due  process,  45-48,  78-80;  signifi- 
cance for  minorities  of  the  equal 
protection  clause,  48;  Court  inter- 
pretations of  equal  protection  and 


of  segregation,  48-60  passim;  role 
of  law  in  caste  order,  69;  now  al- 
lowed greater  freedom  of  eco- 
nomic regulation,  74;  laws  requir- 
ing segregation  within,  left  intact. 

Stereotypes,  important  in  formation 
of  public  opinion,  174 

Sterner,  Richard,  22 

Stone,  Justice,  44,  49,  75,  76,  82,  84, 
107;  quoted,  74,  83;  opinion  re  Jap- 
anese in  U.S.,  100 

Stone,  L.  J.,  178,  179 

Strong,  Justice,  57 

"Studies  in  Prejudice,"  181 

Stuyvesant  Town   Corporation,  91, 

Suffrage  not  one  of  the  privileges 
and  immunities  of  federal  citizen- 
ship, 42;  see  also  Voting 
Sumner,  William  Graham,  173,  174 
Supreme  Court,  cases  invalidating 
Civil  Rights  Act  of  1875,  10,  48; 
attitudes  and  rulings  buttressing 
the  caste  order,  i 868-1937,  37-71; 
response  to  contemporary  patterns 
of  conduct  and  belief,  38,  64,  69; 
influence  of  Constitution,  38;  cases 
under  Fourteenth  Amendment, 
40-62,  75-99  {see  also  entries  under 
Constitution);  decisions  re  oppor- 
tunities for  Negro  education,  55  f., 
61,  94  ff.,  176;  role  in  group  dis- 
crimination, 62-71;  racial  classifica- 
tion in  political,  economic,  and  so- 
cial realms,  67  if.;  legislation 
blocked  in  1920s,  73;  making  of 
policy:  hold  of  the  past  and  of 
precedent,  72;  redirection  of  em- 
phasis, 72,  73-75;  undermining 
caste  order,  1937-1950,  72-108;  its 
philosophy,  74;  categories  of  deci- 
sions in  the  last  decade,  75;  war- 
time cases  involving  persons  of 
Japanese  ancestry,  75,  99-106; 
treatment  of  religious  rights:  Je- 
hovah's Witnesses,  75,  106  f.;  cases 
putting  severe  test  on  position  re 
minority  rights,  103;  flag  salute, 
107;     record     of     the     Roosevelt 
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Supreme  Court  (Cojitinued) 
Court  summarized  and  compared 
with    predecessors,    108;    on    rela- 
tionship between  law  and  public 
opinion,  174  f. 

Sutherland,  Justice,  44 

Takahashi,  fishing-rights  case,  105 

Temporary  Commission  Against  Dis- 
crimination, New  York  State,  in, 
165 

Tennessee,  9,  16,  35,  55 

Texas,  16,  21,  35,  ^5,  58,  77,  81,  82, 
83,  106 

Texas,  University  of,  96 

Thompson,  Warren  S.,  17 

Tolerance  propaganda,  184 

Transportation  facilities,  discrimina- 
tion in  use  of,  8,  10,  48,  51  ff.,  91  ff.; 
Congress  asked  to  prohibit  segrega- 
tion, 34 

Truman,  Harry  S.,  campaign  for 
civil  rights,  27,  32-34 

United  States,  for  agencies,  depart- 
ments, laws,  etc.,  see  under  titles, 
e.g..  Army;  Congress;  Constitu- 
tion; Supreme  Court;  etc. 

United  States  Code,  59,  79,  82 

Universities,  Supreme  Court  ruling 
re  equal  educational  opportunities 
for  Negroes,  94  ff .,  1 76 

Urbanization,  and  industrialization 
in  the  South,  17-19;  ways  of  meas- 
uring, 17;  political  and  social  ef- 
fects, 18 

Urban  League  of  Greater  N.Y.,  133, 
164 


Urban  society,  law  in,  191  ff. 
Utah,  29 

Vermont,  44 

Vinson,  Chief  Justice,  93,  104;  on 
restrictive  agreements,  90;  on  sepa- 
rate but  equal  doctrine,  96 

Virginia,  16,  35,  55,  92 

Vocational  training  for  minorities, 
146 

Voting  rights,  protected  by  Fif- 
teenth Amendment,  8,  39,  50;  in 
the  A.A.A.,  21;  brought  under 
federal  protection,  26,  83,  87; 
Court's  record  a  mixed  one,  42,  43, 
58  ff.;  Southern  primaries,  58  ff., 
82-89;  attitude  of  Southern  press, 


Waite,  Justice,  42,  43,  51 

Waite,  E.  F.,  classification  of  Court 
decisions  on  Negro  cases,  65 

War  Council,  New  York  State,  no, 
131,  169 

War  industries,  discriminatory  prac- 
tices in,  no 

Waring,  J.  Waties,  decision  in  El- 
more case,  85  ff. 

War  Relocation  Authority,  28 

Weaver,  Robert  C,  22,  23,  89,  90 

Weber,  Max,  concept  of  caste,  63; 
quoted,  70 

West  Virginia,  16,  35,  ^$,  108 

Whelpton,  P.  K.,   17 

White,  Walter,  15 

Works  Progress  Administration,  20 

Wyoming,  55 
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